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REMARKS UPON THE OCCASION OF THE REGENT 
UNIVERSITY LAW REVIEW’S 25TH ANNIVERSARY 

Daniel Kelly∗ 

INTRODUCTION 

Thank you for inviting me to address you on this splendid occasion. 
My first thought upon receiving the invitation was that twenty-five 
years is quite a long time for the Regent University Law Review to have 
been in existence. This thought was immediately interrupted by a 
second, which was that inasmuch as the Law Review’s birth coincided 
with my graduation from this, my beloved alma mater, twenty-five years 
is not really long at all. 

I suspect my first thought describes reality, while the second 
reflects my tendency to collapse time whenever it touches on the subject 
of my age. I still have not entirely conceded that I am not a young man 
entering into the early stages of his career. Now, I think this is evidence 
of my youthful zeal for life. My wife, however, sometimes says she is 
raising six children. I don’t know why she says that; we only have five. 

I have the fondest memories of this place, and my time here—not 
that I really recognize it anymore by looking at it. I do not mean to sound 
like the stereotypical uncle upon seeing his nieces and nephews after an 
extended absence, but my how you have grown! I do, however, recognize 
the important parts: the feel, the essence, the purpose, the Spirit, the 
fellowship.  

When one is grateful for many things, there are many thanks due, 
and I intend to give them. So, I hope you will be kind enough to grant me 
a few moments to recognize those who are so richly deserving of honor on 
this occasion.  

∗  The Honorable Daniel Kelly sits on the Wisconsin Supreme Court, appointed by 
Governor Scott Walker in 2016. Justice Kelly served as the first editor-in-chief of the 
Regent University Law Review. These remarks were given at Regent University School of 
Law on October 1, 2016, for the occasion of the Regent Law Review Twenty-Fifth 
Anniversary Celebration. A video recording may be found at: REGENT UNIVERSITY, 
http://www.regent.edu/admin/media/fms/vod/bcovePlayerURL.cfm?address=9002034 (last 
visited March 4, 2017). 
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It is a poor student who does not return to thank his pedagogical 
masters. And because even twenty-five years after my last, formal 
classroom instruction I do not want to be a poor student, I shall start 
with the faculty. Thank you to all who made this the welcoming, 
challenging, stretching, instructive place it was when I arrived. And 
thank you to the current faculty who have unfailingly carried forward 
this institution’s traditions, objectives, and purpose.  

In light of the reason we have gathered here today, I would like to 
put a finer point on the focus of my gratitude. Thanks to you, Professor 
Doug Cook, for serving as our faculty advisor. We could not have asked 
for a more encouraging and sagacious counselor, reference point, and 
space-provider. With respect to that last part, I occupied part of 
Professor Cook’s offices until the Law Review had a place to call its own. 
And when that place arrived, it came in the form of an attic, without air-
conditioning or heat. But it was ours, and we could not have been 
happier if it had been a luxury suite—like what you have now. 

I am also grateful that Professor Cook supplied the muscle when it 
came time to convince the University administration that it really would 
be okay to have the Regent crest appear on the cover of the Law Review. 
They were fiercely protective of the University’s reputation, integrity, 
and dignity, and rightly so. They just were not quite sure that a law 
review would be an endeavor serious enough to justify use of the 
institution’s emblems. I told them that was one of the signal reasons for 
having a faculty advisor. If anything went amiss and we fled upon 
graduation, they would still have Professor Cook on whom they could 
visit whatever retribution might be necessary to redeem the emblems. 
Apparently, that was sufficient security, and we obtained the crest. 

Thank you also to all the Law Review boards, including the current 
one, who followed ours. One never knows, when one starts something, 
what that thing will turn out to be. This puts me in mind of a cautionary 
note Frodo Baggins gave to Samwise Gamgee as they started on their 
epic journey. Frodo said: “Remember what Bilbo used to say: ‘It’s a 
dangerous business, Frodo, going out your door. You step onto the road, 
and if you don’t keep your feet, there’s no knowing where you might be 
swept off to.”1 

Thank you, to all the Law Review editorial boards, for keeping your 
feet, and not only still being here, but being here impressively. I have 
sometimes wondered whether it is better to be part of creating 
something that becomes notable over the years, or to join something 
notable and make it even more so. I do not know the answer to that 
question, but inasmuch as you and the intervening years have made the 

1  THE LORD OF THE RINGS: THE FELLOWSHIP OF THE RING (New Line Cinema 2001). 
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Law Review a notable thing, perhaps we can get together later and 
compare notes. I am sure you would have much to tell me. 

Thank you to the founding board, who did all of the anonymous but 
critical spadework and laid the solid foundation for this publication: Tim 
Barkley, Brian Dinning, Cynthia Noland, Ann Poindexter, Dave Toberty, 
Tracy Banks, and Bill Wood. 

And now I want to share a thought about each of my fellow first 
editors, just so you have a sense of what manner of people first put their 
hand to this publication’s tiller. 

Matt Szymanski, our Articles Editor, had the remarkable ability to 
swallow a course whole the night before an exam, and then crush it the 
next day. This was quite fortunate for us, because it left him 
considerably more time to work on the Law Review. 

Tim Barkley, our Managing Editor, could conjure anything we 
needed out of thin air. It may have had something to do with his ability 
to tower over anyone and fix them with an oddly compelling stare when 
he did not receive the response he sought. 

Never before in all my life have I met a more genuine and 
quintessential southern gentleman than James Davis, our Issue 
Planning Editor. He defined graciousness, generosity, and true 
friendship. When things got frazzled, James could bring peace with 
nothing but a smile, an arm around the shoulder, and steel truth in a 
velvet glove. 

Tony Brewer, our Research Editor, was the wise voice in our midst. 
For those who are my age, do you remember what it was like to be a law 
student? Inexperienced, untested, a little full of yourself? Maybe I am 
getting a little too biographical. Tony’s wisdom was needed. 

I am a bit of a Star Trek fan. One of the recurring themes in this 
franchise was the encounter with a life form so advanced that it had 
outgrown the need for corporealness.2 Tim Blank, our Executive Editor, 
was a little like that. He embodied pure intellect. You could tell when he 
entered a room without even looking. The force of his mind just made 
you sense it.  

We were a motley crew. But we had as our singular purpose the 
launching of this publication. And notwithstanding that, it still 
happened! God’s grace is a most welcome thing. 

My fellow editors and I started the Law Review all those years ago 
because we believed it would be an important vehicle for our national 
conversation about the nature and source of law; how to create and 
preserve structures within which the law may be prudently developed 

2  Melanie Johnson-Moxley, Rethinking the Matter: Organians Are Still Organisms, 
in THE ULTIMATE STAR TREK AND PHILOSOPHY: THE SEARCH FOR SOCRATES 213, 213 (Kevin 
S. Decker & Jason T. Eberl eds., 2016). 

                                                      



 REGENT UNIVERSITY LAW REVIEW [Vol. 29:183 
 
186 

and applied; what quantum and type of authority may be delegated to 
those operating within those structures; and how to do all of this wisely, 
against the backdrop of Lord Acton’s insight that “power corrupts, and 
absolute power corrupts absolutely.”3 The Law Review is engaged in an 
important endeavor, and I would like to explain why I believe that 
through a bit of reverse-engineering.  

Accordingly, I will start with a few thoughts on what I believe to be 
the proper function of the courts. With that as a foundation, I will work 
backwards through the law-making process to identify the entry point 
and influence of law reviews in general, and the Regent Law Review in 
particular. Finally, I will have a few thoughts about the subject matter of 
this symposium. 

I. ROLE OF THE JUDICIARY 

We will start with the topic about which all law reviews write 
(whether knowingly or not): “the rule of law,” the enforcement of which 
is the sole purpose of the judiciary.4 

“The rule of law” is a phrase so dry it nearly demands unkind 
comparisons to a desert.5 But if it ever fails, you will soon cry out for its 
return as desperately as the parched Saharan traveler begs for a taste of 
water.  

The rule of law is the fount of societal stability.6 It is the promise of 
method and structure in the relationship between a population and its 
governors.7 It is the bane of arbitrariness and the guarantee that reason 
may inform how we choose to order our affairs.8 It is the ballast that 
keeps our lives from being upended by the stormy and unpredictable 

3  RALPH KEYES, THE QUOTE VERIFIER: WHO SAID WHAT, WHERE, AND WHEN 171 
(2006). 

4  THE FEDERALIST NO. 78 (Alexander Hamilton) (“The interpretation of the laws is 
the proper and peculiar province of the courts. A constitution is, in fact, and must be 
regarded by the judges as, a fundamental law. It therefore belongs to them to ascertain its 
meaning as well as the meaning of any particular act proceeding from the legislative body. 
If there should happen to be an irreconcilable variance between the two, that which has the 
superior obligation and validity ought, of course, to be preferred; or, in other words, the 
Constitution ought to be preferred to the statute, the intention of the people to the 
intention of their agents.”); see also Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803) (“It is 
emphatically the province and duty of the judicial department to say what the law is.”). 

5  The following section, infra text accompanying notes 5–28, is adapted from a 
previous essay written by the author in which a deeper discussion of this topic can be 
found. Daniel Kelly, Rawls and Civil Society, in JOHN RAWLS AND CHRISTIAN SOCIAL 
ENGAGEMENT: JUSTICE AS UNFAIRNESS 123, 137–38 (Anthony B. Bradley & Greg Forster 
eds., Lexington Books 2015). Used with permission. 

6  Randy J. Kozel, Settled Versus Right: Constitutional Method and the Path of 
Precedent, 91 TEX. L. REV. 1843, 1857 (2013).  

7  Id. 
8  Id. at 1857–58.  
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passions of officeholders and bureaucrats.9 It is the bringer of order, 
without which no liberty is possible.10  

The rule of law is ancient, and yet a mere babe. For several 
millennia it has struggled for purchase on this world, sometimes 
successfully, most often not. It enjoyed a fitful relationship with ancient 
tribes in the Middle East.11 It rose in Athens,12 died in Rome,13 found 
new life in England and died there too,14 only to sprout again in the 
United States15 and in other scattered places around the globe.16 It is a 
precious commodity, and yet where it exists it seems so ordinary that we 
barely give it thought. It will not stay where it is not loved, and it will 
abandon us the instant our attention falters. 

Janus-faced,17 the rule of law looks both backward and forward. The 
forward-looking face of Janus acknowledges that its role is to adopt the 
rules governing the prospective actions you take while pursuing results 
of your own choosing.18 It provides a sure foundation on which you may 
order your affairs.19 It demands that the law be sufficiently specific that 
you know what it requires, durable enough that you can plan your 
affairs into the future for a reasonable amount of time, and publicized 
broadly enough that you can learn its content and adjust your plans 

9  Id. at 1857. 
10  Id. at 1857–58. 
11  See PERCY HANDCOCK, THE CODE OF HAMMURABI (Percy Handcock trans., 

Macmillan Co. 1920) (providing context for and a translation of the ancient Code of Laws 
promulgated by the Babylonian King Hammurabi); Muhamad Mugraby, Some 
Impediments to the Rule of Law in the Middle East and Beyond, 26 FORDHAM INT’L L.J. 
771, 772—73, 775 & n.15 (explaining that the conflict between national and internal 
sovereignty in Middle Eastern nations posed a threat to the rule of law).  

12  EDWIN CARAWAN, RHETORIC AND THE LAW OF DRACO 1–2 (1998); Bradley Aron 
Cooper, In Defense of Community: Athenian Legal Rhetoric and Its Modern Legacy in 
American Foreign Policy, 18 TEX. WESLEYAN L. REV. 221, 225–26 (2011).  

13  EDWARD GIBBON, 1 THE DECLINE AND FALL OF THE ROMAN EMPIRE 68–73 (Alfred 
A. Knopf., Inc. 1993) (1776) (describing the ascension of Augustus and the development of 
tyranny in the Roman Empire); Peter Heather, The Fall of Rome, BBC (Feb. 17, 2011), 
http://www.bbc.co.uk/history/ancient/romans/fallofrome_article_01.shtml. 

14  Compare J.C. HOLT, MAGNA CARTA (Cambridge Univ. Press 1965) (1215) 
(establishing the principle that the king is subject to the law), with THE DECLARATION OF 
INDEPENDENCE (U.S. 1776) (listing abuses of power and violations of law committed by 
King George III). 

15  Id. at 240. 
16  See generally id. (discussing the rule of law in the European Union, United 

States, Latin America, North Africa, Asia, and in Islamic and socialist nations). 
17  In Roman mythology, the god named Janus bore two faces, one looking into the 

past and one looking into the future. OVID’S FASTI 9 (James G. Frazer trans., 1959); Donald 
L. Wasson, Janus, ANCIENT HISTORY ENCYCLOPEDIA (Feb. 6, 2015), http://www.ancient.eu/
Janus.  

18  Kozel, supra note 6, at 1857.  
19  Id. at 1857–58.  
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accordingly.20 By giving us an understanding of the prospective 
consequences of our actions, we can confidently navigate reality’s 
complicated topography en route to our destination.  

The other face of Janus, the one that looks to the past, is concerned 
with judging events that have already happened, and doing so according 
to the laws that existed at the time the events occurred.21 It is a 
covenant, a solemn understanding that the authority to act against an 
individual must find its warrant in rules enacted and publicized prior to 
the actions under consideration.22 In its infancy, the United States 
understood the centrality of the rule of law to a just and orderly 
society.23  

In fact, we constructed our federal government so that it would 
express this principle in every element. We gave it three distinct 
branches, each with a discrete function corresponding roughly to the 
temporal framework within which it works.24 We assigned them specific 
responsibilities that, if honored, would secure our liberties while 
preventing the government from second-guessing the wisdom of our 
individual decisions.25 So it is, in our system, peculiarly the legislature’s 
province to address the future. It determines what the laws shall be that 
will govern tomorrow’s actions.26 The executive concentrates on the 

20  See JOHN LOCKE, TWO TREATISES OF GOVERNMENT 371 (Peter Laslett ed., 
Cambridge Univ. Press 1960) (1690) (stating that every government is “bound to govern by 
establish[ed] standing laws, promulgated and known to the People, and not by 
Extemporary Decrees”). 

21  Ronald A. Cass, Overcriminalization: Administrative Regulation, Prosecutorial 
Discretion, and the Rule of Law, THE FEDERALIST SOC’Y (Dec. 16, 2014), http://www.fed-
soc.org/publications/detail/overcriminalization-administrative-regulation-prosecutorial-
discretion-and-the-rule-of-law.  

22  Id. 
23  See THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) (“We hold these 

truths to be self-evident, that all men are created equal, that they are endowed by their 
Creator with certain unalienable Rights, that among these are Life, Liberty and the 
Pursuit of Happiness. That to secure these rights, Governments are instituted among Men, 
deriving their just powers from the consent of the governed, That whenever any Form of 
Government becomes destructive of these ends, it is the Right of the People to alter or to 
abolish it, and to institute new Government, laying its foundation on such principles and 
organizing its powers in such form, as to them shall seem most likely to effect their Safety 
and Happiness.”); THOMAS PAINE, COMMON SENSE 98 (Isaac Kramnick ed., 1982) (1776) 
(“[I]n America THE LAW IS KING. For as in absolute governments the King is law, so in free 
countries the law ought to be king; and there ought to be no other.”). 

24  See generally THE FEDERALIST NO. 47 (James Madison) (discussing the structure 
and distribution of power in the new American government); THE FEDERALIST NO. 51 
(James Madison) (discussing checks and balances among the three coordinate branches). 

25  Id. 
26  Id. 
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present; he decides what shall be done today to properly carry the 
existing laws into effect.27  

The judiciary, however, takes for itself matters of the past. It 
compares what has already happened against the laws as they existed at 
the time the acts occurred, and then—to the extent possible—it adjusts 
the parties’ circumstances to match what they would have been had they 
followed the rules.28 The court only interprets and gives effect to the 
laws.29 It does not question the wisdom or desirability of those laws or 
the results they produce.30 In honoring this limitation, the judiciary 
thereby protects the most critical aspect of the rule of law.  

Someone once said, “Judges are like umpires. [They] don’t make the 
rules; they apply them.”31 That’s a useful description of how judges are 
supposed to act. It is because of the judiciary’s backward-looking 
function that a judge may legitimately be nothing more than an umpire. 
Changing the decisional standard after the act has already occurred is, 
by definition, antithetical to the rule of law.32 So, for example, it is 
unjust to change the strike zone after delivery of the pitch because it 
prevents the pitcher from knowing where to throw the ball. And if you 
make a “penalty” a “tax,” you’ve changed the rules of the game after the 
pitch is already on its way.33  

Conceptually, the Court does its work in a museum of sorts. Its 
mind ranges over things already done, actions that are matters of 
historical fact before they ever come to the Court’s attention. The laws it 
applies must be artifacts it finds there; it must bring nothing into the 
museum. This commitment ensures that our behavior will be judged only 
according to the rules of which we had reason to know when we acted.  

But when the Court replaces the decisional standards it finds in the 
museum, it banishes the rule of law. It is then impossible to know 
whether today’s legal choices will be sanctionable once they become 
tomorrow’s history. That is why a jurist’s first commitment must be to 
never change what he finds in the museum. 

27  Id. 
28  Id. 
29  See generally THE FEDERALIST NO. 78 (Alexander Hamilton) (discussing the role 

of the judiciary). 
30  Ferguson v. Skrupa, 372 U.S. 726, 729 (1963). 
31  Roberts: “My Job Is to Call Balls and Strikes and Not to Pitch or Bat,” CNN.COM 

(Sept. 12, 2005), http://www.cnn.com/2005/POLITICS/09/12/roberts.statement/. 
32  Cass, supra note 21. 
33  See Nat’l Fed. of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2655–56 (2012) (Scalia, 

Kennedy, Thomas, & Alito, JJ., dissenting) (explaining the inherent inconsistency in 
labelling the Affordable Care Act’s minimum coverage provision a “penalty” for 
jurisdictional purposes and a “tax” for constitutional purposes). 
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If we do not carry new rules of decision into the museum, we will 
not have anything to fear from the courts. As Alexander Hamilton 
explained: 

Whoever attentively considers the different departments of power 
must perceive, that, in a government in which they are separated from 
each other, the judiciary, from the nature of its functions, will always 
be the least dangerous to the political rights of the Constitution; 
because it will be least in a capacity to annoy or injure them. . . . It 
may truly be said to have neither FORCE nor WILL, but merely 
judgment . . . .34 
It is the nature of the court’s function that makes it the least 

dangerous.35 The corollary to this must be that if the court goes beyond 
the judicial function, if it invades the functions delegated to one of the 
other branches, it will become dangerous. And indeed that is true. 
Hamilton also said: 

[T]hough individual oppression may now and then proceed from the 
courts of justice, the general liberty of the people can never be 
endangered from that quarter; I mean so long as the judiciary remains 
truly distinct from both the legislature and the Executive. For I agree, 
that “there is no liberty, if the power of judging be not separated from 
the legislative and executive powers.” . . . [L]iberty can have nothing to 
fear from the judiciary alone, but would have every thing to fear from 
its union with either of the other departments . . . .36 

II. IMPORTANCE OF THE LAW REVIEW 

All of this puts a premium on adopting laws that are just and true. 
For if the judiciary may not declaim on the wisdom of a law, then 
wisdom must be found in the law itself, or not at all. If the judiciary may 
not refashion laws to reach results more congenial to the minds of the 
jurists, then we had best hope that prudence was one of the ingredients 
in the law’s formulation. 

The law, the judiciary’s primary tool, is the distillation of an 
exceedingly complex process. I do not mean by this the mechanical 
procedure by which a bill becomes a law. Instead, I refer to the process 
by which the beliefs, preferences, habits, eccentricities, traditions, hopes, 
fears, and aspirations of more than 300 million unique individuals are 
expressed, tested, refined, coordinated, dismissed, or accommodated 
before an idea even becomes a bill. 

34  THE FEDERALIST NO. 78 (Alexander Hamilton) (emphasis added). 
35  Id.  
36  Id. (emphasis added) (quoting MONTESQUIEU, THE SPIRIT OF THE LAWS 202 

(David Wallace Carrithers ed., Univ. of Cal. Press 1977) (1748). 
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It has been said that politics is downstream of culture.37 If that is 
true, then it must also be true that law is downstream of politics. Put 
another way, culture begets politics; politics beget laws; laws control the 
work of the courts. This process takes place in three stages, and law 
reviews may play a role in each one. 

The first is the pre-political. This is where we have our most basic 
conversations. These are akin to what we conceive the Wild West to have 
been: open, unbounded, available to all. It is in this place of maximum 
freedom, sometimes called the marketplace of ideas, that we explore who 
we are as individuals and members of the human race, the need for 
community, the importance of not living in the Wild West, the source of 
law, the nature of government and the source of its authority, and the 
objects and subjects on which government may legitimately operate. 

The second stage in the process is structural. Based on what we 
learn in the pre-political stage, we then build the institutions that will 
allow us to live in society productively and peacefully.38 For example, we 
create an economic structure where we can organize and employ our 
talents to create and exchange value in a way that could not be done 
alone. We gather in churches so that we might better serve our Creator 
and our fellow creations. We create philanthropic and fraternal 
organizations with like-minded individuals in pursuit of a myriad of 
objectives. It is also the stage in which we determine how to channel the 
coercive part of our communal life. We decide upon the basic form 
government is to take (whether monarchy, democracy, republic, or 
something else), and agree on how to allocate government powers 
amongst the servants populating the structure.39 

The final stage is the realm of prudence. Having staked out the 
parameters in which government may properly operate, we then decide 
what rules to adopt to preserve our rights and foster human 
flourishing.40 

I conceive of these stages as different levels in a funnel. The first 
stage is at the top, and it is where we may rove the most broadly in 
search of both metaphysical and physical truths. The next level, the 
structural level, is constrained by the conclusions we reached in the first. 
Thus, for example, if we conclude in the first stage that we will live in 
community, rather than pursue solitary lives, this sets certain 

37  James Poniewozik, Remembrance: Andrew Breitbart, 1969-2012, TIME (Mar. 01, 
2012), http://entertainment.time.com/2012/03/01/andrew-breitbart-1969-2012. 

38  See JOHN LOCKE, TWO TREATISES OF GOVERNMENT 189–99 (Whitmore and Fenn 
& C. Brown 1821) (1689) (describing the process by which people living without 
government come to appreciate and build it). 

39  See id. (describing the allocation of powers within the government).  
40  See id. (explaining that people enter into community, governed by the majority, 

for mutual comfort, safety, and security). 

                                                      



 REGENT UNIVERSITY LAW REVIEW [Vol. 29:183 
 
192 

boundaries on how we may thereafter conduct ourselves. Similarly, the 
range of options available to us in the prudential stage is narrowed by 
the decisions we took in the prior stage.  

As the funnel narrows, the pressure builds as ideas are compressed 
into structural principles. This in turn puts pressure on competing 
means of advancing human flourishing, until, at the very end of the 
distillation process, a law emerges from the bottom of the funnel. And 
that is the process by which the funnel cooks the ideas of millions of 
people down to a law that has fixed and discernable content, and that is 
suitable for execution by the executive branch, and application by a court 
of law. 

Law reviews have a critical role to play in this process. Where else 
is it possible to have a long-form, in-depth, intelligent conversation about 
all of the factors that feed into the law-making and applying process? 
Law reviews can participate at any level of the funnel, but their value 
increases the higher in the funnel they engage. 

They have the least value when they engage after a law has 
emerged from the bottom of the funnel. At that point, they may be able 
to marginally affect how the law is applied, but they can do nothing 
about its content. Their role is primarily descriptive, offering 
commentary on how it progressed through the process and the degree of 
fidelity to structural principles and anticipated effectiveness. 

Law reviews have more value at the prudential level, inasmuch as 
there is actually an opportunity to affect the law’s ultimate content.41 
They can describe the boundaries governing the subjects a law may 
properly address. And they can illuminate the interaction between a 
proposed law and human nature to assist in discovering the best way of 
promoting human flourishing. 

They have even greater value at the structural level. Here the 
conversation begins to reach some foundational issues. What are the 
objects and subjects on which government may legitimately operate? 
What structures are needed to allow us to maximize our value-creating 
potential? What is the basic form government should take, and how 
should we allocate its power to make it robust enough to perform its 
functions, but not so hegemonic that it can steal our liberties? 

Law reviews, however, have the most value at the pre-political level. 
Here is where we seek transcending truth, and discover how it applies to 
matters both prosaic and profound. Do we relate to each other as man or 
beast? Created, or accidental? What are the irreducible institutions of 
society? Can we bend them into whatever shape we wish? Or does reality 
have certain features baked into it that, no matter how hard we try, we 

41  Michael L. Closen & Robert J. Dzielak, The History & Influence of the Law 
Review Institution, 30 AKRON L. REV. 15, 22–23 (1996). 
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cannot ignore without hazarding injury? What is law? What is the 
nature of government, and the source of its authority? Does it have only 
that authority delegated to it by the people who called it into existence? 
Or does it have inherent authority that it may exercise against the 
people without their consent? 

These are the types of questions you may address when you enter 
the funnel at the very top. So the pre-political level engages us in “first 
principles” questions.42 They are first both in terms of importance, as 
well as in order. If we err at this level, our mistakes will infect the 
structural level, and errors in the structural level will propagate into the 
prudential level, and missteps there cannot be remedied by the judiciary. 

If we do not address these questions at the top of the funnel, we will 
not be able to affect their resolution later in the process. Why is that 
important? We live in an age where we question whether law is anything 
other than the raw exercise of power by one group of people against 
another.43 We are uncertain whether justice, as a concept, is possible.44 
We have even grown distrustful of our ability to speak freely without 
damaging each other. And, apropos of this Symposium’s subject,45 we are 
in the midst of discovering whether it is possible to redefine the basic 
institutions of humanity that date back to the dawn of all things, such as 
marriage.46 

III. THE RECREATION OF AN INSTITUTION 

If you will indulge a little equine imagery, it seems evident that as a 
people, we have gotten the bit in our teeth and we are on a wild romp 
through the unknown. Perhaps our technological acumen has convinced 
us that nothing is outside our reach. If we can conceive it, we can do it. 
Perhaps we believe we really can build a tower to the sky, and touch the 
very face of God.47 

42  See generally ARISTOTLE DICTIONARY 405–06 (Thomas P. Kiernan ed., 1962) 
(describing a first principle as the basis from which a thing is known). 

43  See Douglas Litowitz, Gramsci, Hegemony, and the Law, 2000 BYU L. REV. 515, 
515–16, 518–19, 523 (2000) (describing the Marxist concept of hegemony, which views 
entrenched social institutions as a means for a dominant social group to subjugate the 
subservient group).  

44  RICHARD DELGADO & JEAN STEFANCIC, CRITICAL RACE THEORY: AN 
INTRODUCTION 3 (2d ed. 2012) (explaining a school of legal theory that questions 
foundational concepts of justice, including equality and neutrality in the law). 

45  Brett Tubbs, Regent University School of Law Celebrates 25 Years of Law Review, 
REGENT U. SCH. L. NEWS BLOG (Oct. 13, 2016), http://regentlawnews.blogspot.com/2016/
10/regent-university-school-of-law.html. 

46  See Obergefell v. Hodges, 135 S. Ct. 2584, 2620 (2015) (Roberts, C.J., dissenting) 
(explaining that the right to privacy does not include the right to redefine marriage).  

47  See Genesis 11:1–9 (relating the story of the Tower of Babel). 
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Whatever the source of our hubris, it has convinced us we may 
instantiate the philosopher’s crucible. The philosopher is free to 
experiment as he wishes, to reinvent life and reality in any way he cares 
to imagine. He may melt society in the crucible, form it anew, study it, 
criticize it, learn from it, or even advocate for its adoption. But it is just a 
thought experiment. If the newly imagined society does not contribute to 
human flourishing, he can dump the results in the ashcan, clean out the 
crucible, and start fresh the next morning. 

But we, it turns out, are an impatient people. We have no time for 
study or careful consideration. We have decided to experiment with the 
lives of real human beings, as we melt down the institution of marriage 
and recreate it in a new and hitherto unknown form.48  

But what if form follows function? What if marriage serves a 
purpose greater than personal desire and fulfillment? What if marriage 
is shot through with pieces of immutable reality that we cannot ignore, 
no matter how much we may wish, without risking injury? What 
happens if marriage, as it has been known for pretty much all of time, 
grew up around those pieces of unchangeable reality? What if there is no 
room in our remade institution for some of the elements we find in the 
crucible, things that will not readily dissolve upon command?  

It is a concern that before abandoning the wisdom of the ages, we 
did not first ask whether this institution is malleable enough to 
accommodate the new understanding of the world announced in 
Obergefell v. Hodges.49 

I cannot answer these questions, nor even address them. That is not 
to say I do not have thoughts on them. But it is to say that the full scope 
of my authority begins and ends with applying the law given me by the 
people of Wisconsin, and of the United States. That is because, in 
accepting appointment to the Wisconsin Supreme Court,50 I became a 
servant. And I do mean “servant,” not in the self-congratulatory sense in 
which we call ourselves “public servants.” I mean a real servant, one who 
understands his position is inferior to the one who has retained him. I 
mean one who does as he is instructed, and does it with a will, and a 
glad and cheerful heart. I mean one who understands that the latitude of 
his actions is defined and limited by the people from whom he borrows 
his authority. 

48  See Obergefell, 135 S. Ct. at 2602, 2607 (asserting a constitutional right for same-
sex couples to marry, despite acknowledging that, traditionally, marriage has been defined 
as a heterosexual union). 

49  Id. 
50  Brett Wilson Tubbs, Regent University School of Law Alumnus Selected to 

Supreme Court of Wisconsin, REGENTALUMNI.ORG (Nov. 22, 2016), http://www.
regentalumni.org/s/832/social.aspx?sid=832&gid=1&pgid=252&cid=6305&ecid=6305&ciid=
17621&crid=0. 
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CONCLUSION 

You can address these questions. The Regent University Law 
Review is uniquely well-positioned to explore these issues, and provide 
guidance as the great people of this nation escort them through the 
funnel from idea to reality. Your willingness to examine these “first 
principles” questions is unmatched. Your foundation is firm, and your 
leadership sound. 

May the Regent University Law Review always be blessed with 
editors who care about it as much as the ones it has today. May its 
contributions and influence over the next twenty-five years grow as 
quickly and surely as they have grown in its first quarter-century. May 
God bless you, this University, and the work of your hands. 
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INTRODUCTION 

The redefinition of marriage has brought with it an intolerance on 
the part of the legal elite1 toward those religious institutions and 
communities that insist on believing and practicing a worldview that 
has, at its cultural center, the traditional definition of marriage.2 

*  Barry W. Bussey, BA, LLB, MA, LLM, MPACS, and a PhD student in law, 
University of Leiden, Netherlands (Promotor - Professor Paul Cliteur); Director, Legal 
Affairs, Canadian Council of Christian Charities; Adjunct Associate Professor at The 
University of Notre Dame, Sydney, Australia. I thank Iain T. Benson, Philip Milley, John 
Pellowe, and Carmelle D. Dieleman for their suggestions and discussions on the issues 
raised in this paper. 

1  I define this elite as legal academics and a sizable proportion of the legal 
governance bureaucracy—i.e., law societies (known as “state bars” in the U.S.).  

2  Elaine Craig, TWU Law: A Reply to Proponents of Approval, 37 DALHOUSIE L.J. 
621, 624–25 (2014) [hereinafter Craig, TWU Law]. 
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Perhaps we ought not to be surprised by that outcome as that is the 
natural outworking of law. When a law comes into being, it is deemed to 
be moral by most citizens—that is to say, it is morally right and proper. 
For why would we ever pass a law that is not morally right and proper? 
A law, by definition, is a societal stamp of morality,3 but it is more than 
that. For example, a law may expressly allow and keep in place 
alternative views on a moral position. Law reflects the moral attitudes or 
customs of a community.4 That presupposition leads us, as a liberal 
democratic society, to conclude that opposition to current law is morally 
wrong and not proper.5 According to this reasoning, in the context where 
law has redefined marriage, any view or opposition that does not accept 
the redefinition is, by definition, wrong.6  

This way of thinking was evident in the oral arguments before the 
British Columbia Court of Appeal on the Trinity Western University 
(TWU) law school case, where I represented my client intervener, the 
Canadian Council of Christian Charities.7 The controversy in the TWU 
law school case is over TWU’s admission requirement that students sign 
a Community Covenant stating, in part: “In keeping with biblical and 
TWU ideals, community members voluntarily abstain from . . . sexual 
intimacy that violates the sacredness of marriage between a man and a 
woman.”8  

During oral arguments, I heard legal counsel for the LGBTQ 
Coalition say that if the Law Society of British Columbia accredited 
TWU, it would be complicit in TWU’s emphasis on traditional marriage 

3  See Law, WEBSTER’S NEW WORLD COLLEGE DICTIONARY (Michael Agnes ed., 4th 
ed. 1999) (defining law as a recognized custom that is binding in a community).  

4  The English word “mores,” derived from the Latin mōrēs, means “[t]he accepted 
traditional customs and usages of a particular social group.” Mores, THE AMERICAN 
HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (2d ed. 1982). 

5  Of course, Western democracies have a lot of experience with conscientious 
objectors who claim to oppose an “unjust” law and refuse to obey it. See, e.g., Amin George 
Forji, Just Laws Versus Unjust Laws: Asserting the Morality of Civil Disobedience, 3 J. POL. 
& L. 156, 156 (2010) (discussing unjust laws and those who inspired civil disobedience 
against them in various western cultures); Henry J. Richardson, III, Dr. Martin Luther 
King Jr. as an International Human Rights Leader, 52 VILL. L. REV. 471, 471 (2007) 
(discussing Dr. Martin Luther King, Jr.’s role as an international human rights leader). 
However, that does not diminish my assertion that a law, by definition, has a certain 
gravitas of legitimacy in the eyes of the general public.  

6  E.g., Noah Michelson & Sara Boboltz, Here is All You Need to Prove Bigots Wrong 
About ‘Traditional Marriage’, HUFF. POST (Sept. 3, 2015), 
http://www.huffingtonpost.com/entry/here-is-all-you-need-to-prove-bigots-wrong-about-
traditional-marriage_us_55e83d69e4b0c818f61ab9e6. 

7  Trinity W. Univ. v. The Law Soc’y of B.C., 2016 BCCA 423 (B.C.).  
8  Community Covenant Agreement, TRINITY W. UNIV., www.twu.ca/student-

handbook/university-policies/community-covenant-agreement (last visited Jan. 17, 2017).  
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which is “an unconstitutional definition of marriage.”9 To suggest that 
heterosexual marriage is an unconstitutional definition of marriage is 
curious, given the history of marriage in the West,10 and it clearly 
expresses the extent to which advocates seek to move opinion on 
marriage. Further, it is a blatant disregard of the preamble to the Civil 
Marriage Act that acknowledges the diverse views on marriage.11 The 
advocates have gained a new-found confidence to do so because marriage 
has been redefined in Canada,12 and it has moved the conversation on to 
what ought to be done to those religious entities that insist on 
maintaining the traditional heterosexual definition. 

There can be little doubt that the redefinition of marriage in 
Canada has played a major part in reimagining the law’s role in 
accommodating religion, religious institutions, and their traditional 
sexual norms in the eyes of, at least, the legal profession. This has 
occurred at a time when there is considerable debate in the legal 
academy that challenges the very position of religion’s status in the 
law.13  

In a recent article, I argued that there is a legal revolution 
underway against the special protection historically given to religion in 
Western legal traditions.14 The analysis involved the work of Thomas S. 
Kuhn15 as the analytical framework to understand the changing 
paradigm shift among legal academics and professionals who do not 
accept the special legal status that liberal democracies grant to 
accommodate religion.16 These academics and professionals not only 
advocate the removal of religion’s legal accommodation, but elevate 
equality claims against discrimination as the primary concern in human 
rights discourse.17  

9  See Barry W. Bussey, The Experts Demand Deference: Law Societies & TWU, 
CANADIAN COUNCIL OF CHRISTIAN CHARITIES: INTERSECTION (Jun. 9, 2016), 
https://www.cccc.org/news_blogs/barry/2016/06/09/the-experts-demand-deference-law-
societies-twu/ (recounting the author’s personal experience during the oral arguments 
before the British Columbia Court of Appeal and the Ontario Court of Appeal). 

10  See JOHN WITTE, JR., FROM SACRAMENT TO CONTRACT: MARRIAGE, RELIGION AND 
LAW IN THE WESTERN TRADITION 33, 288 (2d ed. 2012) (discussing the biblical foundations 
of marriage in Western tradition).  

11  Civil Marriage Act, S.C. 2005, c 33 (Can.) (“WHEREAS it is not against the 
public interest to hold and publicly express diverse views on marriage.”). 

12  Id. 
13  See, e.g., YOSSI NEHUSHTAN, INTOLERANT RELIGION IN A TOLERANT-LIBERAL 

DEMOCRACY 125 (2015) (arguing monotheistic religions are intolerant by nature). 
14  Barry W. Bussey, The Legal Revolution Against the Place of Religion: The Case of 

Trinity Western University Law School, 2016 BYU L. REV. 1127, 1129 (2016).  
15  THOMAS S. KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS (2d ed. 1970). 
16  Bussey, supra note 14, at 1127, 1154–55.  
17  Id. at 1159.  
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This Article digs further into the effects of the legal redefinition of 
marriage as experienced by religious law schools, and by extension, all 
religious institutions that maintain the traditional definition of 
marriage. It also refers to the Canadian case involving the proposed 
school of law by Trinity Western University in Langley, British 
Columbia.18 The TWU law school case is a prime example of the point of 
this paper: The redefinition of marriage has led to an intolerance of 
religious institutions that maintain the belief and practice of traditional 
marriage. There is a growing contempt of such religious opinions and 
practices because they are viewed as wrong. This contempt is evident in 
a number of instances that are reviewed in this Article—including the 
use of very unflattering language by the Law Benchers of the various 
Canadian law societies towards TWU, and a number of rather 
outlandish arguments against TWU asserted by legal academics. When 
we step back and consider the dramatic denunciations TWU has received 
from the legal profession, it is very clear that there is a contemptuous 
attitude—if not a vilification—of those who would maintain the 
traditional view on marriage.  

I. THE INFLATIONARY DEMANDS OF EQUALITY  

All rights have an inflationary nature to them. If left unchecked, a 
particular rights claim will dominate all other rights claims. Every 
advocate for a particular right is focused on that right and sees the world 
through that lens. However, living in a liberal democracy, as we do, all 
rights are subject to reasonable limits.19 Those limits allow other rights 
to have a space. Without such limits we simply could not function.  

Equality rights are as inflationary as other rights. It seems that the 
inflation of a particular rights claim is directly related to its ability to 
attract the attention and imagination of cultural elites. Over the last two 
decades, sexual equality rights have had a major impact on human 
rights litigation in Western democracies.20 Given the amount of 

18  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423 (B.C.); About TWU, 
TRINITY W. UNIV., www.twu.ca/about (last visited Feb. 12, 2017). 

19  See R. v. Oakes, [1986] 1 S.C.R. 103, 136–37 (Can.) (establishing the test for what 
constitutes a reasonable limit). 

20  I am not making a judgement of whether this movement is right or wrong, but I 
am saying that there has been a dramatic increase in awareness and sensitivity on the 
issue that has occupied a significant amount of litigation. Consider just a sampling of the 
Canadian Supreme Court’s decisions in this area over the last few decades: Sask. Human 
Rights Comm’n v. Whatcott, [2013] 1 S.C.R. 467 (Can.); Chamberlain v. Surrey Sch. Dist. 
No. 36, [2002] 4 S.C.R. 710 (Can.); B.C. Coll. of Teachers v. Trinity W. Univ., [2001] 1 
S.C.R. 772 (Can.); Little Sisters Book and Art Emporium v. Canada (Minister of Justice), 
[2000] 2 S.C.R. 1120 (Can.); M. v. H., [1999] 2 S.C.R. 3 (Can.); Vriend v. Alberta, [1998] 1 
S.C.R. 493 (Can.); Egan v. Canada., [1995] 2 S.C.R. 513 (Can.); Canada (Att’y Gen.) v. 
Mossop, [1993] 1 S.C.R. 554 (Can.); Haig v. Canada, [1993] 2 S.C.R. 995 (Can.). 
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consideration sexual equality has received, there is little wonder that 
with each success in recognition and accommodation, there is a further 
demand that sexual equality be made on par with other long-established 
equality rights, such as religious freedom.21  

However, it is a false dichotomy to consider this a battle between 
“equality” and “religion” for the simple reason that “religion” is itself an 
equality right in s. 15 of the Charter.22 What advocates of equality are 
demanding is not simply equality rights but, as Iain T. Benson has 
termed it, “asymmetrical equality” claims that have the effect of 
vanquishing religious rights, despite religion being listed alongside other 
rights in typical equality or non-discrimination provisions. It is to be 
expected that sexual equality rights would gain traction with other 
rights given our political and social context. What was not expected was 
the move toward domination of sexual equality vis-à-vis religious 
freedom, including religious equality, in the private sphere.23 Thus, the 
asymmetrical character of the sexual equality claim if it does not keep 
religious equality (and religious settings and contexts) in view.24 

The TWU law school case has become ground zero for the clash of 
equality rights and religious freedom in Canada.25 The case is a direct 
result of the redefinition of marriage in Canada. As will be noted below, 
TWU had already faced a similar challenge to its admissions policy that 
the Supreme Court of Canada (SCC) decided in 2001 in TWU’s favor.26 
The only legally relevant intervening event or decision between the 2001 
TWU decision and the current challenge was the redefinition of 
marriage.27 It is that event alone that makes a subsequent challenge to 
TWU’s admissions criteria plausible. 

The current TWU legal challenge exposes a number of fractures 
within the legal profession, including those between legal academics and 
the profession, legal academics and the judiciary, and Christian and non- 

21  Canadian Charter of Rights and Freedoms, Part I, § 2(a) of the Constitution Act, 
1982, being Schedule B to the Canada Act, 1982, c 11 (U.K.). 

22  Id. at § 15(1) (“Every individual is equal before and under the law and has the 
right to the equal protection and equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, national or ethnic origin, colour, religion, 
sex, age or mental or physical disability.”) (emphasis added). 

23  I do not think one right dominating the other in the public sphere is justified 
either, but that will take another paper to consider. 

24  I owe the insight of the asymmetrical character of the sexual equality rights 
claims to my discussions with Professor Benson. See Iain T. Benson, Getting Religion and 
Belief Wrong by Definition: Why Atheism and Agnosticism Need to be Understood as 
Beliefs and Why Religious Freedom is not ‘Impossible’: A Response to Sullivan and Hurd 
(Apr. 20, 2017), https://ssrn.com/abstract=2955558. 

25  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 2 (B.C.). 
26  Trinity W. Univ. v. Coll. of Teachers, [2001] 1 S.C.R. 772, paras. 110–11 (Can.).  
27  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, paras. 1–2 (Can.). 
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Christian (or non-religious) legal professionals.28 Further, the case 
illustrates how the redefinition of marriage has the potential to 
dramatically alter the relationship between religious institutions and 
public governing bodies.29  

If the liberal democratic project30 is to be successful, there needs to 
be a recognition that rights of sexuality and the right of religious 
freedom are both rights of equality. As currently imagined by equality 
advocates, the relationship between the two rights is asymmetrical. That 
is to say, “religious rights” are, in a sense, deflated to nonexistence. That 
is simply not the case. There must be a recalibration of the relationship 
between the two, recognizing that both are within the context of equality 
rights. It is not to be the relationship of a zero-sum game, but rather 
there needs to be a proper balancing of interests where both rights 
maintain equal respect and value. They must both have space, even 
though the positions of each may be repugnant to the other. That 
requires us to come to terms with the increasing dissonant posture on 
both sides of the cultural divide. The only way forward is to agree to 
disagree in a spirit of peace and civility, recognizing the basic human 
dignity of the other. Without the willingness to live with dissonance, as 
“background noise,” our society will face an uncertain future.  

For society at large, that means that religious communities must 
have the right and freedom to establish their own institutions, such as 
universities, that propagate their traditional religious and moral 
norms—including traditional marriage. Even though such institutions 
will be at odds with the secular norm on sexual equality,31 it is a basic 
requirement for the ongoing liberal project of maximizing individual 
freedom while maintaining civil peace.  

Unfortunately, as equality rights have advanced, there has been an 
increasing demand for more space that not only includes the public 
sphere but also the private sphere.32 Because space in both spheres is 

28  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423 paras. 1, 2, 51 (B.C.). 
29  See id. at paras. 183–85 (predicting that if the state equates accreditation with 

endorsement of TWU’s definition of marriage, most religious facilities will never gain 
approval). 

30  I describe the “liberal democratic project” as seeking to maximize individual 
freedom while maintaining civil peace. 

31  See Katherine Shaw Spaht, Revolution and Counter-Revolution: The Future of 
Marriage in the Law, 49 LOY. L. REV. 1, 1–2 (2003) (discussing various ideological 
“revolutions” that are affecting traditional marriage and family life). 

32  E.g., Christian-Owned Bed and Breakfast Must Host Gay Weddings, State Panel 
Finds, FOX NEWS (Dec. 6, 2016), http://www.foxnews.com/us/2016/12/06/christian-owned-
bed-and-breakfast-must-host-gay-weddings-state-panel-finds.html; Hazel Torres, Christian 
Bakers Challenge Oregon State’s Gay Wedding Cake Ruling, $135K Fine Before Appeals 
Court, CHRISTIAN TODAY (March 7, 2017), 
https://www.christiantoday.com/article/christian.bakers.challenge.oregon.states.gay.weddi
ng.cake.ruling.135k.fine.before.appeals.court/105357.htm; Yesenia Robles, Colorado Baker 
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finite, there must be some agreement to coexist. However, the 
inflationary characteristic of equality rights, which would 
asymmetrically eclipse religious rights, will ultimately have to be curbed 
if we are going to be successful in the liberal democratic project. 

A. Inflationary Concern at the Marriage Reference Case 

In October 2004, as counsel for my client intervener, the Seventh-
day Adventist Church in Canada, I argued its position at the SCC in the 
Same-Sex Marriage Reference Case.33 That case was brought by the 
Government of Canada to ask the SCC whether Parliament had the 
constitutional jurisdiction to redefine marriage.34 The SCC ruled that it 
did.35 In 2005, Parliament redefined marriage, for civil purposes, as “the 
lawful union of two persons to the exclusion of all others.”36  

The primary concern of my client was the inflationary nature of 
equality rights.37 It was one thing to redefine civil marriage, but what 
would that mean for the future of religious organizations, such as 
schools, or clergy who refused to perform marriages that violated their 
conscience? My client’s fear was reasonable, given the manner in which 
equality claims evolved as quickly as they did. Equality was not a 
constitutionally protected right until the Canadian Charter of Rights 
became law in 1982.38 Even then, the Section 15 equality rights 
provision of the Charter did not come into effect until April 17, 1985, 
three years after the rest of the Charter.39 That delay is an indication of 
the government’s recognition of the dramatic effect that equality rights 
would have on the Canadian polity. Time was needed to adjust. 

As I stood at the lectern, I noted my clients’ concern “that the 
redefinition of marriage will eventually lead to state coercion of 

Wants U.S. Supreme Court to Hear Gay Wedding Cake Case, DENVER POST (July 22, 2016), 
www.denverpost.com/2016/07/22/colorado-baker-gay-wedding-cake-supreme-court/; 
Sandhya Somashekhar, Washington State Supreme Court Rules Against Florist Who 
Turned Away Gay Couple, WASH. POST (Feb. 18, 2017), 
https://www.washingtonpost.com/news/post-nation/wp/2017/02/17/washington-state-
supreme-court-rules-against-florist-who-turned-away-gay-
couple/?utm_term=.5368bba97c12.  

33  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, 703 (Can.). 
34  Id. at para 40. 
35  Id. at paras. 40, 43, 50, 52–54, 73.  
36  Civil Marriage Act, S.C. 2005, c 33 (Can.). 
37  Transcript of Oral Argument at 173–74, Reference re Same-Sex Marriage, [2004] 

3 S.C.R. 698 (Can.) (Argument of the Interveners Seventh-Day Adventist Church in 
Canada by Barry Bussey) [hereinafter SCC Oral Argument]. 

38  Canadian Charter of Rights and Freedoms, Part I, § 15 of the Constitution Act, 
1982, being Schedule B to the Canada Act, 1982, c 11 (U.K.). 

39  Subsection 32(2) provides that Section 15 shall not have effect until three years 
after Section 32 comes into force. Section 32 came into force on April 17, 1982; therefore, 
Section 15 became effective on April 17, 1985. Id. at §§ 15, 32(2). 
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nonconforming groups who do not share the state’s enthusiasm.”40 While 
the Court may have seen such cautions as “hypothetical scenarios,”41 
religious groups understand that non-compliance with societal norms 
often brings with it state coercion. There are many examples of this in 
Canadian history. For example, the Jehovah’s Witnesses’ anti-Catholic 
sentiments and proselytizing in Quebec led to Quebec authorities 
refusing a Jehovah’s Witness’s business a license to operate.42 It took the 
SCC’s intervention to stop the injustice.43 The Court said: “To deny or 
revoke a permit because a citizen exercises an unchall[e]ngeable right 
totally irrelevant to the sale of liquor in a restaurant is beyond the scope 
of the discretion conferred . . . .”44  

In 1995, the SCC in Egan v. Canada recognized “sexual orientation” 
as an un-enumerated but constitutionally protected “analogous” ground 
of equality in the Charter.45 Many were concerned that such a result 
would lead to a redefinition of marriage, something that was a great 
unknown.46 However, Justice La Forest tried to alleviate any concerns 
about the place of marriage in the decision, noting:  

[M]arriage has from time immemorial been firmly grounded in our 
legal tradition, one that is itself a reflection of long-standing 
philosophical and religious traditions. . . . [M]arriage is by nature 
heterosexual. It would be possible to legally define marriage to include 
homosexual couples, but this would not change the biological and 
social realities that underlie the traditional marriage.47  
Less than ten years later, the SCC held that parliament could, in 

fact, redefine marriage, just as Justice La Forest hinted was possible.48  
Martha McCarthy is a prominent sexual equality rights lawyer in 

Toronto, who litigated the M. v. H. case49 that went to the SCC.50 The 

40  SCC Oral Argument, supra note 37, at 173. 
41  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, 720-721 (Can.). 
42  Roncarelli v. Duplessis, [1959] S.C.R. 121, 122 (Can.). 
43  Id.  
44  Id. at 123. 
45  [1995] 2 S.C.R. 513, 513–514 (Can.). 
46  See Bruce L. Guenther, Ethnicity and Evangelical Protestants in Canada, in 

CHRISTIANITY AND ETHNICITY IN CANADA 395, 397 (Paul Bramadat & David Seljak eds., 
2008) (describing the Interfaith Coalition for Marriage and Family’s efforts to prevent the 
redefinition of marriage by intervening in Egan and similar cases, and the “marriage 
movement” that followed). 

47  Egan v. Canada, [1995] 2 S.C.R. 513 paras. 21–22 (Can.) (plurality opinion).  
48  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, 699 (Can.). La Forest was 

not speaking for the majority on the marriage issue in the Egan decision, but rather only 
for the plurality made up of Chief Justice Lamer, Justice Gonthier, Justice Major, and 
Justice La Forest. Egan v. Canada, [1995] 2 S.C.R. 513, 526 (Can.). 

49  M. v. H., [1999] 2 S.C.R. 3 (Can.). 
50  Martha McCarthy, LSM, MARTHA MCCARTHY & CO. (2015), 

http://www.mccarthyco.ca/Martha-McCarthy.html (last visited Feb. 18, 2017). 
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SCC ruled that the heterosexual definition of “spouse” in Ontario’s 
Family Law Act (FLA)51 was unconstitutional.52 That 1999 win at the 
SCC “set the stage for equal marriage in 2003,” noted McCarthy.53 She 
described the strategy behind the sexual equality movement to redefine 
marriage. “[W]e said it wasn’t about marriage, it was about equal rights 
for unmarrieds,” she said. “But, of course, as soon as we won that, we 
could argue that the only thing gays and lesbians don’t have now is 
marriage.”54 She continued: “[T]here was a real symbolism to M v. H, 
because it was about spousal support. . . . When we won that case, there 
really was a huge celebration because we knew the dominoes were all 
falling.”55 

“With each case that advanced the protections and recognition of 
sexual orientation, the closer the marriage issue has come into focus,” I 
argued before the SCC in the Marriage Reference case.56 However, 
anyone reading the law review articles on the subject knew that 
marriage was not the end of the sexual evolution; other sexual norms 
were going to be reviewed.57 Professor Bruce MacDougall argued that 
“[a]s gay and lesbian unions are being legally recognized, so rules 
respecting other forms of unions, polygamous, incestuous, and so on will 
be re-examined.”58 

This rapid movement in asymmetrical equality championed by 
many as the “right side of history”59 was nevertheless disconcerting for 

51  Family Law Act, R.S.O. 1990, c. F.3, s. 29 (Can.).  
52  M v. H., [1999] 2 S.C.R. 3, paras. 1, 134, 136 (Can.). 
53  Ellen Vanstone, Redefining the Family, CANADIAN LAW. MAG., Feb. 2005, at 22.  
54  Id.  
55  Id.  
56   SCC Oral Argument, supra note 37, at 173.  
57  Id. at 173–74; see also Spaht, supra note 31, at 1–2 (discussing various ideological 

“revolutions” that have occurred and the impact they have had on traditional marriage). 
58  Bruce MacDougall, The Separation of Church and Date: Destabilizing 

Traditional Religion-Based Legal Norms on Sexuality, 36 U.B.C. L. REV. 1, 5 (2003); see 
also Reference re: Section 293 of the Criminal Code of Canada, 2011 BCSC 1588 (B.C.) (re-
evaluating a rule respecting polygamous unions, as MacDougall predicted, in a judicial 
reference decision the Province of British Columbia asked for); R v. Labaye, [2005] 3 S.C.R. 
728, paras. 3, 62, 71 (Can.) (upholding consensual group sex and “swinging” as not 
violating the Canadian Criminal Code). 

59  This continues to be the ubiquitous rallying call of those advancing sexual 
equality. E.g., Paul Bramadat, Managing and Imagining Religion in Canada from the Top 
and the Bottom: 15 Years After, in RELIGION AND THE EXERCISE OF PUBLIC AUTHORITY 61, 
68 (Benjamin L. Berger & Richard Moon, eds., 2016) (quoting Frances Mahon, a lawyer for 
Out On Bay Street, an LGBTQ advocacy group, who supported the Law Society of Upper 
Canada’s decision against TWU) (“[The decision] suggests to me [the Law Society of Upper 
Canada] chose to be on the right side of history.”); Elaine Craig, The Case for the 
Federation of Law Societies Rejecting Trinity Western University’s Proposed Law Degree 
Program, 25 CAN. J. WOMEN & L. 148, 170 (2013) [hereinafter Craig, The Case for Rejecting 
TWU] (“In deciding whether to approve a law degree from TWU, the Federation and its 
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those religious minorities that continued to believe and practice 
traditional marriage not only within their religious communities but 
within their religious organizations. My client was concerned about 
other institutional concerns going forward in the new era of changing 
social sexual norms.  

During oral argument, I began by explaining that the state’s 
redefinition of marriage comes with the potential for coercive power.60 
The state’s virtually unlimited resources to inculcate and promote such 
an institution will, if unchecked, drift into the domain of religious 
institutions.61 While such impact cannot be accurately predicted, it can 
nevertheless be reasonably anticipated as substantial, and by necessity, 
will seek to erode religious freedom and expression.62 

One of the concerns I raised was that of the autonomy of church 
schools.63 The Seventh-day Adventist Church runs a number of 
elementary and secondary institutions, and one post-secondary 
institution, across Canada.64 There were concerns that the Church’s 
curriculum on family planning would eventually clash with a new 
provincial curriculum on marriage in due course. Church schools that 
refused to adopt the new curriculum may face decertification, I argued, 
from the provincial departments of education. Students would then face 
a problem with being accepted into post-secondary education without a 
recognized Grade Twelve diploma.65 

The concern was not without foundation. In 2002, the Marc Hall 
case, from the province of Ontario, became a case-in-point for the 
concerns of religious schools regarding the changing sexual norm 
environment.66 The reasoning of that Ontario court decision has become 
a template for the arguments going forward against the law’s 
accommodation of religious institutions, despite the fact that the case 
has no precedential authority because there was only one hearing held 
on a temporary injunction application.67 There was never a hearing on 

member law societies will need to choose on which side of legal history they wish to 
stand.”). 

Similarly, Martha McCarthy reminisced that, during her fight to redefine marriage, 
“[t]here were low moments,” but what kept her going was the “knowledge that we were on 
the side of the angels.” Vanstone, supra note 53, at 22. 

60  SCC Oral Argument, supra note 37, at 173. 
61  Id. at 174. 
62  Id. 
63  Id. at 174–75. 
64  Who We Are, SEVENTH-DAY ADVENTIST CHURCH IN CAN. (Jan. 1, 2017), 

http://www.adventist.ca/about/who-we-are/. 
65  SCC Oral Argument, supra note 37, at 175. 
66  Hall v. Powers (2002), 59 O.R. 3d 423, para. 5 (Can. Ont. C.A.). 
67  Id. at para. 1. 
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the substantive issues of the case, as it was later dropped.68 This Article 
now turns to a review of that case.  

B. Hall v. Powers 

Marc Hall was a Roman Catholic, grade 12 student at a Roman 
Catholic high school in Oshawa, Ontario.69 He sought permission to 
bring his boyfriend to the school prom and the principal denied his 
request because of the school’s religious teaching against 
homosexuality.70 The school board refused Mr. Hall’s appeal of the 
principal’s decision.71 Hall then commenced legal action against the 
principal and the school board, alleging discrimination on the basis of 
sexual orientation, in violation of the Canadian Charter of Rights and 
Freedoms.72 Because a trial date would occur after the prom, he applied 
for an injunction to restrain the school from preventing him to attend the 
prom with his boyfriend.73  

Justice MacKinnon, in granting the injunction,74 noted that the 
Catholic school was a government actor (in part because it received 
government funding) and therefore subject to the Charter.75 The court 
was not convinced that the Catholic Church was clear in its doctrine 
with respect to the morality of homosexual behavior. Justice MacKinnon 
stated:  

The Board’s decision was taken by those informed by Catholic 
principles and, it was argued, was well within the sphere of 
denominational decision-making protected by s. 93 [of the Constitution 
Act, 1867]. The Bishop’s affidavit asserted that it was “an 
authentically Catholic position”. But the evidence before me indicates 
it is not the only Catholic position, nor is there any evidence that it is 
the majority position. Nevertheless, where such a decision is made 

68  John R. Kennedy, 10 Years Later, Marc Hall is Much More than ‘The Prom Guy’, 
GLOBAL NEWS (last updated Dec. 27, 2013, 10:37 AM), http://globalnews.ca/news/290335/
10-years-later-marc-hall-is-much-more-than-the-prom-guy/.  

69  Hall v. Powers (2002), 59 O.R. 3d 423, para. 2 (Can. Ont. C.A.).  
70  Id. at para. 4. 
71  Id.  
72  Id. at para. 13.  
73  Id. at para. 1.  
74  To be successful in an application for an interlocutory injunction, the applicant 

must establish: a) there is a serious issue to be tried; b) they will suffer irreparable harm if 
the interlocutory injunction is not granted; c) the balance of convenience favors the 
granting of the relief sought—i.e., there will be more harm to the applicant if not granted 
than to the respondent if granted. Id. at paras. 11, 14. 

75  He said: “The proper approach is to look at the rights as they existed in 1867 but 
then to apply 2002 common sense. In 2002, a School Board’s legal authority (whether 
public or separate) is part of our provincial public educational system which is publicly 
funded by tax dollars and publicly regulated by the province. . . . [T]he defendant Board is, 
in law, a religious government actor.” Id. at para. 43. 

                                                      

http://globalnews.ca/news/290335/10-years-later-marc-hall-is-much-more-than-the-prom-guy/
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bona fide and within [a] protected sphere, is it insulated from Charter 
scrutiny? 
It is not the task of a civil court to direct the principal, the Board, the 
Roman Catholic Church or its members, or indeed any member of the 
public as to what his or her religious beliefs ought to be. The 
separation of church and state is a fundamental principle of our 
Canadian democracy and our constitutional law. Debates as to what 
the Catholic faith should require on the issue of homosexuality ought 
generally to be resolved within the Roman Catholic Church and not in 
a court of law. But I find that Mr. Hall is entitled in this court to 
question the correctness of the statement in the defendant’s materials 
that Catholic teachings and Board policy in fact proscribe “homosexual 
behaviour” and a “homosexual lifestyle” so as to justify prohibiting Mr. 
Hall from attending his prom with Mr. Dumond. If individuals in 
Canada were permitted to simply assert that their religious beliefs 
require them to discriminate against homosexuals without objective 
scrutiny, there would be no protection at all from discrimination for 
gays and lesbians in Canada because everyone who wished to 
discriminate against them could make that assertion.76 
Justice MacKinnon said, on the one hand, that it is not the role of 

the court to dictate beliefs to the Catholic Church.77 However, the Court 
failed to accept the Church’s own authority on its beliefs.78 As I have 
noted in another article, “[t]he Catholic Church is not a democracy [such 
that it would require a ‘majority position’]. It has a history, a culture, 
and a doctrine that are not based—nor are they claimed to be based—on 
liberal pluralistic ideology.”79 In spite of this, the Court not only imposed 
its “progressive views” on this religious community, but it rejected the 
community’s own religious authorities as to what it believed and 
expected its members to follow.80 

The court muscled in on the Church’s role to determine for itself 
what constituted its faith.81 The Church’s teaching was distasteful to the 
judge’s sensitivity of society’s change in sexual mores.82 Justice 
MacKinnon presented a reinterpretation of section 93 of the Constitution 
Act, 1867, that gave Roman Catholic schools public funding.83 Said the 
Justice: 

76  Id. at paras. 30–31.  
77  Id. at para. 31.  
78  Id. at paras. 31–32.  
79  Barry Bussey, Teaching True Values, LIBERTY MAG., 

http://www.libertymagazine.org/article/teaching-true-values (last visited Mar. 15, 2017); 
see also Paul E. Sigmund, The Catholic Tradition and Modern Democracy, 49 REV. POLS. 
530, 546 (1987). 

80  Hall v. Powers (2002) 59 O.R. 3d 423, paras. 44–46 (Can. Ont. C.A.).  
81  Id. at para. 49.  
82  Id. 
83  Id. at para. 44. 
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The question is this: Does allowing this gay student to attend this 
Catholic high school prom with a same-sex boyfriend prejudicially 
affect rights with respect to denominational schools under s. 93(1) of 
the Constitution Act, 1867? 
I find the answer to this question is “no” because, among other 
reasons, the evidence demonstrates a diversity of opinion . . . 
regarding homosexuality . . . . 
In addition, it is my view that Principal Powers’ decision was not 
justified under s. 93, both because the specific right in question was 
not in effect at the time of Union in 1867 and because, objectively 
viewed, it cannot be said that the conduct in question in this case goes 
to the essential denominational nature of the school.84 
The contention between religious freedom and equality in the Hall 

case foreshadowed the similar tensions in the TWU law school case. As 
Justice MacKinnon, taking an “asymmetrical equality” approach, said: 
“The idea of equality speaks to the conscience of all humanity—the 
dignity and worth that is due each human being. Marc Hall is a Roman 
Catholic Canadian trying to be himself.”85 Similar reasoning was later 
evident in the Ontario Divisional Court and the Ontario Court of Appeal 
in the TWU law school case.86 

Given the current context of the TWU law school, Justice 
MacKinnon’s reference to the 2001 TWU case is helpful in 
understanding the argument against TWU today: 

In Trinity Western (supra), our Supreme Court acknowledged the 
right of provincial governments to insist on a policy of non-
discrimination, including non-discrimination on the basis of sexual 
orientation, in provincially regulated schools in British Columbia. 
Unlike the private university in that case, the defendant Board is, in 
law, a religious government actor. Even schooling that is not funded by 
the government must still respect the right of the province to insist on 
certain minimal requirements in the education of all students.87 
Justice MacKinnon’s reference to private schools having to follow 

“certain minimal requirements” of provincial education authorities, in 
the context of non-discrimination policies, was picked up by Professor 
MacDougall.88 MacDougall provided a rationale as to why even private 
religious schools must follow the secular norms of non-discrimination.89 
MacDougall reasoned: 

84  Id. at paras. 44–46. 
85  Id. at para. 59. 
86  Trinity W. Univ. v. Law Soc’y of Upper Can. 2015 ONSC 4250, paras. 110–13, 

115 (Ont.); Trinity W. Univ. v. Law Soc’y of Upper Can. 2016 ONCA 518, para. 59 (Ont.).  
87  Hall v. Powers (2002) 59 O.R. 3d 423, para. 43 (Can. Ont. C.A.) (emphasis added). 
88  Bruce MacDougall, The Separation of Church and Date: Destabilizing 

Traditional Religion-Based Legal Norms on Sexuality, 36 U.B.C. L. REV. 1, 16 (2003). 
89  Id. at 15, 19.  
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In the context of an accredited school or college, however, the state is 
lending or transferring its authority—and duties—to such institutions. 
The constitutional obligations of the state ought to be transferred with 
that authority and duty. Otherwise, as R. MacKinnon J. suggested, 
the state could handily avoid many of its Charter obligations by 
transferring its duties to religious organizations which could claim 
religious immunity from compliance with Charter guarantees of 
equality.90 
To suggest that schools, by virtue of obtaining provincial 

accreditation, have state “authority” and “duties” is an attempt to 
transform private actors into public actors, which they are not nor can 
be. That is not what accreditation is about. Any general review of 
accreditation standards and procedures91 does not reveal at their core 
any requirement that the institution adopt the responsibilities of the 
provincial government as mandated by the Constitution. For example, 
while the Ontario Postsecondary Education Quality Assessment Board 
requires its members to be “sensitive to issues of gender, race, language, 
culture, and religion that may affect the conduct of a review or 
decision,”92 the primary emphasis of its work is to ensure that programs 
offered by the institution properly educate the student with the 
appropriate minimum requirements.93 

90  Id. at 19. 
91  For example, see the requirements for accreditation in Ontario: POSTSECONDARY 

EDUC. QUALITY ASSESSMENT BD., ONT. QUALIFICATIONS FRAMEWORK, 
http://www.peqab.ca/Publications/oqf.pdf (last visited Feb. 4, 2017); ONTARIO UNIVS. 
COUNCIL ON QUALITY ASSURANCE, QUALITY ASSURANCE FRAMEWORK (2010), 
http://oucqa.ca/wp-content/uploads/2016/10/Quality-Assurance-Framework-and-Guide-
Updated-October-2016-Compressed-Version.pdf; POSTSECONDARY EDUC. QUALITY 
ASSESSMENT BD., HANDBOOK FOR PRIVATE ORGANIZATIONS APPLYING FOR MINISTERIAL 
CONSENT UNDER THE POST-SECONDARY EDUCATION CHOICE AND EXCELLENCE ACT, 2000 
(2016), http://www.peqab.ca/Publications/Handbooks%20Guidelines/2016HNDBK
private.pdf. 

92  POSTSECONDARY EDUC. QUALITY ASSESSMENT BD., supra note 91, at 9.  
93  According to the Handbook: 
By ensuring its standards reflect recognized practice, PEQAB 

• facilitates comparative quality assessment 
• facilitates lifelong learning by documenting the standards students 

have met and the outcomes they have achieved 
• facilitates labour mobility 
• facilitates credit transfer and recognition 
• fosters accountability by requiring institutions to articulate 

standards and outcomes 
• ensures graduates possess knowledge and skills necessary for 

employment and further study 
• ensures that students and society are served by programs of assured 

quality. 
Id. at 2. 
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Hall laid the foundation for the arguments against TWU in the law 
school context. Of course, Hall differs from the TWU law school case in 
that it is a secondary school as opposed to a university.94 The Catholic 
school is publicly funded and therefore a public actor,95 whereas TWU is 
a private actor.96 Despite this, the substantive issues remain the same. 
We have a religious school in both instances.97 Students are not 
compelled to attend either. By virtue of attending voluntarily, the 
students are agreeing to abide by stipulations and lifestyle codes that 
are not themselves illegal. As noted above, the Court in Hall made it 
clear that its view that the school must comply with the province’s 
prohibitions against discrimination would remain the same even if the 
school had not received government funding.98 The Ontario courts also 
made it clear in TWU that the private nature of the school was 
immaterial, and that it could not “force” a law society to condone its 
worldview.99 

94  Hall v. Powers (2002), 59 O.R. 3d 423, para. 2 (Can. Ont. C.A.); Trinity W. Univ. 
v. Law Soc’y of B.C., 2016 BCCA 423, para. 5 (B.C.). 

95  Hall v. Powers (2002), 59 O.R. 3d 423, para. 16 (Can. Ont. C.A.). 
96  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 5 (B.C.). 
97  Hall v. Powers (2002), 59 O.R. 3d 423, para. 2 (Can. Ont. C.A.); Trinity W. Univ. 

v. Law Soc’y of B.C., 2016 BCCA 423, para. 5 (B.C.). 
98  Hall v. Powers (2002), 59 O.R. 3d 423, para. 43 (Can. Ont. C.A.). 
99  Religious freedom, said the Ontario Divisional Court,  
does not carry with it, however, a concomitant right in TWU to compel the 
[Law Society of Upper Canada] to accredit it, and thus lend its tacit approval to 
the institutional discrimination that is inherent in the manner in which TWU 
is choosing to operate its law school. To reach a conclusion by which TWU could 
compel the respondent, directly or indirectly, to adopt the world view that TWU 
espouses would not represent a balancing of the competing Charter rights. 
Rather, such a conclusion would reflect a result where the applicants’ rights to 
freedom of religion would have been given unrestricted sway. 
In exercising its mandate to advance the cause of justice, to maintain the rule 
of law, and to act in the public interest, the respondent was entitled to balance 
the applicants’ rights to freedom of religion with the equality rights of its future 
members, who include members from two historically disadvantaged minorities 
(LGBTQ persons and women). It was entitled to consider the impact on those 
equality rights of accrediting TWU’s law school, and thereby appear to give 
recognition and approval to institutional discrimination against those same 
minorities. Condoning discrimination can be ever much as harmful as the act of 
discrimination itself. 
The respondent was also entitled, in the exercise of its statutory authority, to 
refuse to accredit TWU’s law school arising from the discriminatory nature of 
the Community Covenant. It remains the fact that TWU can hold and promote 
its beliefs without acting in a manner that coerces others into forsaking their 
true beliefs in order to have an equal opportunity to a legal education. It is at 
that point that the right to freedom of religion must yield . . . . 

Trinity W. Univ. v. Law Soc’y of Upper Can., 2015 ONSC 4250, paras. 115–17 (Ont.) 
(citations omitted). 
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Though the injunction aspect of Hall did not allow for a thorough 
evaluation of the constitutional issues in a trial (leading a judge to later 
hold it to have no legal precedential value100), and though it was decided 
before marriage was redefined in 2005, it nevertheless foreshadowed the 
arguments against accrediting TWU’s law school.101 The re-definition of 
marriage gave further impetus to the reasoning that the law must keep 
up with the times (i.e., “common sense”), and that the legal 
accommodation given to religious institutions is subject to evolving 
equality rights.102 

II. THE REDEFINITION OF MARRIAGE IN CANADA 

In response to the decision of various courts of appeal that redefined 
marriage to include same-sex unions,103 the Canadian federal 
government drafted its own legislation, which said in part: 

1. Marriage, for civil purposes, is the lawful union of two persons to 
the exclusion of all others. 

2. Nothing in this Act affects the freedom of officials of religious 
groups to refuse to perform marriages that are not in accordance 
with their religious beliefs.104 

100  In a subsequent hearing, Justice Shaughnessy R.S.J. granted leave for the 
plaintiffs to discontinue the action. Hall v. Powers (2005), 80 O.R. 3d 462, para. 16 (Can. 
Ont. Sup. Ct. J.). The defendants asked that the interlocutory injunction be set aside. Id. 
The justice was of the view that he did not have the jurisdiction to grant that request. Id. 
at para. 14. However, he recognized that there was no evaluation of the constitutional 
issues:  

The defendants submit that the use of a lower standard for the interlocutory 
injunction had an impact on the decision, which is now a precedent of sorts. In 
this regard, I would note that injunction reasons are not often accorded great 
weight, as they are written on an urgent basis based on limited material and 
the legal issues, out of necessity, are dealt with in a cursory and preliminary 
manner. 

Id. at para. 5. Given the fact that there was no trial on the evidence, Justice Shaughnessy 
noted, “a trial judge might have reached the conclusion that the defendants’ legal position 
is correct. Accordingly, Justice MacKinnon’s Reasons should be read in light of these 
developments.” Id. at para. 7. 

101  See Hall v. Powers (2002), 59 O.R. 3d 423, paras. 59, 61 (evoking sentiments of 
equality and human dignity in a decision to override the religious freedom of a religious 
school). 

102  Civil Marriage Act, S.C. 2005, c 33 (Can.); Craig, The Case for Rejecting TWU, 
supra note 59, at 168 (arguing that evolving societal values require a change in the balance 
between religious freedom and equality). 

103  See, e.g., Halpern v. Canada (Att’y Gen.) (2003), 60 O.R. 3d 321, paras. 2, 87 
(Can. Ont. C.A.) (discussing the constitutional issues related to the human dignity and 
equality of same-sex couples); Barbeau v. British Columbia (Att’y Gen.), 2003 BCCA 251, 
paras. 1, 7 (B.C.) (ruling that the common law bar to marriage of same-sex couples is 
offensive to the Canadian Charter of Rights and Freedoms). 

104  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, 699 (Can.). 
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The federal government then asked the SCC four questions as to the 
constitutionality of the proposed act.105 The SCC held that section 1 of 
the proposed act was constitutional—Parliament had the jurisdiction to 
redefine marriage—but that Parliament did not have the jurisdiction to 
enact section 2.106 Section 2 was an issue of solemnization of marriage, 
for which the Constitution gives responsibility to the provinces, not the 
federal government.107  

Even more surprising was the SCC’s refusal to answer the fourth 
question—whether the opposite-sex requirement for marriage was 
consistent with the Charter.108 The Court noted that the federal 
government was intent on going ahead with the redefinition regardless 
of the Court’s answer to the question.109 The Court did not want to get 
caught up in the political maelstrom;110 ironically, by failing to answer 
the fourth question, it did. 

The SCC’s ruling did not elaborate on the meaning of marriage, its 
definition, its purpose, or on the state interest concerning it.111 Rather, 
the ruling was a decision on the legal jurisdiction over who controls the 
capacity and solemnization of marriage.112 There was no flowery 

105  The questions were: 
1. Is the annexed Proposal for an Act respecting certain aspects of legal 

capacity for marriage for civil purposes within the exclusive 
legislative authority of the Parliament of Canada? If not, in what 
particular or particulars, and to what extent? 

2. If the answer to question 1 is yes, is section 1 of the proposal, which 
extends capacity to marry to persons of the same sex, consistent with 
the Canadian Charter of Rights and Freedoms? If not, in what 
particular or particulars, and to what extent? 

3. Does the freedom of religion guaranteed by paragraph 2(a) of the 
Canadian Charter of Rights and Freedoms protect religious officials 
from being compelled to perform a marriage between two persons of 
the same sex that is contrary to their religious beliefs? 

4. Is the opposite-sex requirement for marriage for civil purposes, as 
established by the common law and set out for Quebec in section 5 of 
the Federal Law—Civil Law Harmonization Act, No. 1, consistent 
with the Canadian Charter of Rights and Freedoms? If not, in what 
particular or particulars and to what extent? 

Id. 
106  Id.  
107  Id.  
108  Id. at paras. 3, 7. 
109  Id. at para. 65.  
110  Id.  
111  Id. at paras. 21–22 (stating only that “The Meaning of Marriage Is Not 

Constitutionally Fixed” and that “[m]arriage, from the perspective of the state, is a civil 
institution”). 

112  Id. at paras. 31–33. 
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language about the marital institution: an astute decision by a Court 
walking through a politically-sensitive minefield.113  

The Court addressed the issue of religious freedom, noting that 
“[t]he protection of freedom of religion afforded by s. 2(a) of the Charter 
is broad and jealously guarded in our Charter jurisprudence.”114 Said the 
Court: 

The right to freedom of religion enshrined in s. 2(a) of the Charter 
encompasses the right to believe and entertain the religious beliefs of 
one’s choice, the right to declare one’s religious beliefs openly and the 
right to manifest religious belief by worship, teaching, dissemination 
and religious practice. The performance of religious rites is a 
fundamental aspect of religious practice. 
It therefore seems clear that state compulsion on religious officials to 
perform same-sex marriages contrary to their religious beliefs would 
violate the guarantee of freedom of religion under s. 2(a) of the 
Charter. It also seems apparent that, absent exceptional 
circumstances which we cannot at present foresee, such a violation 
could not be justified under s. 1 of the Charter. 
The question we are asked to answer is confined to the performance of 
same-sex marriages by religious officials. However, concerns were 
raised about the compulsory use of sacred places for the celebration of 
such marriages and about being compelled to otherwise assist in the 
celebration of same-sex marriages. The reasoning that leads us to 
conclude that the guarantee of freedom of religion protects against the 
compulsory celebration of same-sex marriages, suggests that the same 
would hold for these concerns.115 
Canadian constitutional law requires the provinces, not the federal 

government, to protect clergy from being forced to perform marriages 
against their conscience.116 The compulsory use of “sacred places” raises 
the question as to what “sacred places” means. One can clearly envision 
the sanctuaries, but what of church halls and church school 
auditoriums? There appears to be a growing consensus that such 
religious facilities are not to be used contrary to the beliefs of the 
religious community.117 

113  See id. at para. 8 (explaining that while the questions on same-sex marriage were 
politically charged, there was sufficient legal content for judicial consideration). 

114  Id. at para. 53. 
115  Id. at paras. 57–59 (emphasis added) (citation omitted). 
116  Id. at paras. 55, 58–59. 
117  See Smith v. Knights of Columbus, 2005 BCHRT 544, paras. 108–09 (explaining 

that the Knights of Columbus had a “constitutionally protected right” to deny a same-sex 
couple access to its facilities for a marriage ceremony because that practice does not align 
with the Catholic Church’s beliefs); see also Spousal Relationship Statute Law Amendment 
Act, S.O. 2005, c 32 (Can.) (amending the Human Rights Code to state that in certain 
institutions, an individual may refuse another individual the right to use a sacred place for 
solemnizing a marriage “if allow[ing] the sacred place to be used . . . would be contrary to . . 
. the doctrines, rites, usages or customs of the religious body to which the person belongs”). 
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The SCC recognized the autonomy of religious communities in their 
internal regulations concerning same-sex marriage.118 The rather 
patronizing language—“[t]he protection of freedom of religion . . . is . . . 
jealously guarded in our Charter jurisprudence”119—is reminiscent of 
Chief Justice McLachlin’s view that religious freedom does not have 
autonomy in and of itself, but is rather a subset of the “rule of law.”120 
The late Philosophy Professor Jean Bethke Elshtain strongly disagreed 
with McLachlin’s position in her response in the same volume, taking 
exception to the Chief Justice’s characterization of religion “within 
law.”121 

In referring to the Hyde v. Hyde definition of marriage “in 
Christendom,”122 the SCC opined: 

The reference to “Christendom” is telling. Hyde spoke to a society of 
shared social values where marriage and religion were thought to be 
inseparable. This is no longer the case. Canada is a pluralistic society. 
Marriage, from the perspective of the state, is a civil institution. The 
“frozen concepts” reasoning runs contrary to one of the most 
fundamental principles of Canadian constitutional interpretation: that 
our Constitution is a living tree which, by way of progressive 
interpretation, accommodates and addresses the realities of modern 
life.123 
The clear implication, of course, is that religion is neither 

progressive nor does it take into account the “realities of modern life.” 
When it comes to the issue of marriage, the SCC is of the view that 
today’s religious norms have no public policy role in marriage. The 
religious views, as Professor Richard Moon notes, were considered and 
rejected by the “political and judicial decision-makers, who responded 

118  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, paras. 57–58 (Can.). 
119  Id. at paras. 52–53. 
120  The Right Honourable Beverley McLachlin, PC, Freedom of Religion and the Rule 

of Law: A Canadian Perspective, in RECOGNIZING RELIGION IN A SECULAR SOCIETY: ESSAYS 
IN PLURALISM, RELIGION, AND PUBLIC POLICY 12, 15–16 (Douglas Farrow ed., 2004). 

121  Jean Bethke Elshtain, A Response to Chief Justice McLachlin, in RECOGNIZING 
RELIGION IN A SECULAR SOCIETY 35, 35–36 (Douglas Farrow ed., 2004) (“Surely, where the 
rule of law in the West is concerned, there is a great deal about which the law is simply 
silent: the ‘King’s writ’ does not extend to every nook and cranny.”). 

122  In the 1866 English case of Hyde v. Hyde, marriage was described as follows: 
What, then, is the nature of this institution as understood in Christendom? Its 
incidents may vary in different countries, but what are its essential elements 
and invariable features? If it be of common acceptance and existence, it must 
needs (however varied in different countries in its minor incidents) have some 
pervading identity and universal basis. I conceive that marriage, as understood 
in Christendom, may for this purpose be defined as the voluntary union for life 
of one man and one woman, to the exclusion of all others. 

Hyde v. Hyde (1866) 1 LRP & D 130 at 133 (Eng.). 
123  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, para. 22 (Can.). 
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with legal measures banning sexual-orientation discrimination and 
affirming the equal value of same-sex relationships.”124  

Despite the fact that the religious norms on marriage were 
discounted in the public arena, they were entitled to remain in the 
private religious arena.125 Religious communities were entitled to carry 
on their cultural identities with marriage at the center as long as it 
remained private.126 In other words, it is not against public policy for 
religious institutions to maintain their commitment to traditional 
heterosexual marriage. This is evident in the following: First, as noted 
above, the SCC clearly exempted clergy from having to perform 
marriages against their conscience or the beliefs of their religious 
community.127 Second, the federal government passed the Civil Marriage 
Act that made provision for religious objection by members of the 
clergy.128 And third, the government amended the Income Tax Act to 
protect religious charities from losing their registered charitable status 
for supporting traditional marriage.129 

Nevertheless, the point is clear: Religion has no public role in public 
policy concerning marriage. However, it is also evident that religious 
communities did have autonomy to decide for themselves how marriage 
will be practiced within their own institutional framework. 

What makes the TWU law school case so important is that the legal 
elites are moving beyond allowing religious communities autonomy on 
marriage to a view that, even within the internal workings of religious 
institutions, the religious understanding of marriage must give way to 
the public secular norm. It is this shift that is particularly egregious for 
the religious communities going forward and why so much is dependent 
on the outcome of this case. The argument is that because TWU is 
engaged in a “public enterprise”—that is to say, running a university—it 
must abide by the secular norms. This is the MacDougall argument in 
Hall.130  

124  Richard Moon, Conscientious Objections by Civil Servants: The Case of Marriage 
Commissioners and Same-Sex Civil Marriages, in RELIGION AND THE EXERCISE OF PUBLIC 
AUTHORITY, supra note 59, at 149, 155. 

125  Id. at 150–51. 
126  Id.  
127  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, paras. 57–60 (Can.).  
128  Civil Marriage Act, S.C. 2005, c 33 (Can.) (stating that the Canadian Charter of 

Rights and Freedoms accommodates religious freedom and allows religious groups to 
refuse to perform marriages that are contrary to their religious beliefs). 

129  Income Tax Act, R.S.C. 1985, c 1 s. 149.1 (6.201) (Can.) (stating that a registered 
charity shall not have its registration revoked “because it or any of its members, officials, 
supporters or adherents exercises, in relation to marriage between persons of the same sex, 
the freedom of conscience and religion guaranteed under the Canadian Charter of Rights 
and Freedoms”). 

130  Hall v. Powers (2002), 59 O.R. 3d 423, paras. 15–16 (Can. Ont. C.A.).  

                                                      



2017] RIGHTS INFLATION 217 
 

In summary, equality rights, like all rights, are inflationary in their 
demands, and deflationary in their characterizations (as in the case of its 
treatment of religion), to the point that they would dominate all other 
rights if given the chance. Sexual equality demands that religious 
freedom must not inhibit sexual equality’s march to be “on the right side 
of history.” There is an air of inevitability to its claims. However, if we 
are to remain a liberal democratic society, we must recognize that sexual 
equality, like all rights, must be curbed. There are necessary limits—
including the limit that other rights, such as religious equality, occupy 
the same real estate.  

Generally speaking, when equality rights came up against religious 
freedom claims, there had to be some maneuvering to ensure the 
integrity of both. When marriage was redefined in Canada, the SCC 
noted that space had to be given for religious communities to maintain 
their own cultural identity within the private religious sphere.131 
However, as Hall showed, there is some judicial opinion—at least in 
Ontario—that equality rights have significant sway to push past 
religious norms based on using modern day “common sense.”132 The 
arguments and reasoning in Hall foreshadow the arguments made in the 
TWU law school case. 

III. THE TRINITY WESTERN UNIVERSITY LAW SCHOOL CASE 

The context of the TWU law school case is highly influenced by the 
redefinition of marriage as an incremental step in the inflationary 
demands of equality. It is that societal context that is underlying the 
passionate opposition against TWU. This was also noted by Ontario 
Bencher Gavin MacKenzie.133 

Remember how Martha McCarthy described the incremental 
advances of sexual equality rights leading to the declaration that the 
Ontario FLA heterosexual definition of “spouse” was unconstitutional?134 

131  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, paras. 55–58 (Can.). 
132  Hall v. Powers (2002), 59 O.R. 3d 423, para. 43 (Can. Ont. C.A.). 
133  Specifically, Bencher Gavin MacKenzie stated: 

I do think that it bears mention that there is probably no issue on which 
public attitudes have changed more in the last fifteen years or so than the 
question of public attitudes towards discrimination based on sexual 
discrimination, and there have been intervening events that may well lead 
to a different legal conclusion today than was formed by Supreme Court of 
Canada in the BCCT case when it was decided.  
Perhaps, most importantly, the enactment in 2005 of the Civil Marriage 
Act, which recognizes the legitimacy of same sex marriage throughout 
Canada.  

Transcript of Public Session in Osgoode Hall, Toronto, at 27 (Apr. 10, 2014, 9:00 AM), 
http://www.lsuc.on.ca/uploadedFiles/ConvocationTranscriptApr102014TWU.pdf (Gavin 
MacKenzie). 

134  Vanstone, supra note 53, at 20.  
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She then “knew the dominoes were all falling,” and that same-sex 
marriage was next.135 It was. This is very important to understand. 
Incremental changes add up. They eventually lead to what some hold as 
the inevitability of a complete paradigm shift, not only with regard to 
marriage, but sexual equality in general.  

Applying this same incremental approach reasoning to the TWU 
law school case, we have a situation where asymmetrical rights 
advocates are not satisfied with redefining marriage for secular purposes 
and have moved to their next goal: a redefinition of marriage within the 
private religious sphere. The demands on TWU from the sexual equality 
advocates, the law societies, and the legal academics are representative 
of the inflationary nature of equality rights, and have now moved into 
this next level.  

In short, if the advocates have their way, religious communities can 
no longer maintain the traditional definition of marriage for their own 
institutional life. Indeed, the law itself must remove any accommodation 
that would continue such discrimination. As a prelude to this discussion, 
this Article offers the very tongue-in-cheek, yet serious, description of 
the future envisioned by Professor Robert Wintemute, who, on one hand, 
stated that LGBT individuals are to respect freedom of religion “by not 
asking the law to intervene to change the internal doctrines of religions 
as to who may be a religious leader, or who may enter a religious 
marriage,” but then presented a much more ambitious project of 
changing the internal doctrines of religion.136 In other words, he is an 
advocate for the incremental, inflationary approach of equality rights: 

Ultimately, as a result of the courageous efforts of LGBT and 
heterosexual individuals working from within to change internal 
doctrines, I believe that religious institutions will realize one by one 
that they have been wrong all these years about discrimination based 
on sex, sexual orientation, and gender identity, and will voluntarily 
change their internal doctrines. They were wrong with regard to their 
persecution of Jews, their forced conversion of Indigenous peoples, and 
their support for slavery and apartheid, and they have acknowledged 
and learned from these mistakes. As sex, sexual orientation, and 
gender identity discrimination in religious institutions wither away, 
the need for an exemption for the religious private sphere will 
disappear. Although it is unlikely to occur within my lifetime, I look 
forward to the day when, for example, the first lesbian Pope issues her 
apology for the sins of the Roman Catholic Church against LGBT 
persons around the world.137  

135  Id. at 22.  
136  Robert Wintemute, Religion vs. Sexual Orientation: A Clash of Human Rights?, 1 

J.L. & EQUALITY 125, 154 (2002). 
137  Id. (emphasis added).  
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This is an apt description of what the equality revolution is aspiring 
toward. It is the inevitable march of history to the Promised Equality 
Land. Those who refuse to get “on the right side of history” are bound to 
be run over by it. Professor Wintemute’s approach is seemingly non-
violent; he is willing to allow the religious community space, for the time 
being, to continue in their backward ways, which will eventually be 
changed by the “courageous efforts of LGBT and heterosexual 
individuals working from within to change internal doctrines.”138 That is 
not the approach of those who are against the TWU School of Law.139 
The anti-TWU legal elites give TWU no space to operate according to its 
religious beliefs on marriage.140 They demand compliance with the 
secular definition of marriage, regardless of the current state of the law, 
and they seek the law to “change with the times.”141 At work is an 
overarching confidence in their interpretation of the law—as it ought to 
be—and their successes to date in the equality rights discourse. This 
attitude has become quite pronounced in a number of liberal circles.  

Harvard law professor Mark Tushnet’s May 6, 2016 blog post, 
Abandoning Defensive Crouch Liberal Constitutionalism,142 has created 
a stir143—and rightly so. His 1200-word essay called for the end of 
“[d]efensive-crouch constitutionalism” that saw proponents of liberal 
positions “looking over their shoulders for retaliation by 
conservatives.”144 He called for the end of such posturing by presenting 

138  Id.  
139  See Letter from OUTlaws Canada Leaders to Law Soc’y of Upper Can. (Mar. 1, 

2014), http://www.startproud.org/wp-content/uploads/2016/03/TWUOUTlawsCanadaMar1-
REV-1.pdf (urging the Law Society of Upper Canada “to refuse or qualify TWU’s 
accreditation” because of “TWU’s discriminatory policies towards LGBTQ students”).  

140  Craig, The Case for Rejecting TWU, supra note 59, at 155–57. 
141  See id. at 168 (arguing that evolving societal values require a change in the 

balance between religious freedom and equality).  
142  Mark Tushnet, Abandoning Defensive Crouch Liberal Constitutionalism, 

BALKINIZATION (May 6, 2016) [hereinafter Tushnet, Abandoning Defensive Crouch Liberal 
Constitutionalism], https://balkin.blogspot.ca/2016/05/abandoning-defensive-crouch-
liberal.html. 

143  See Ryan T. Anderson, Absurd Idea: Harvard Professor Says Treat Conservative 
Christians Like Nazis, NAT’L INT. (May 9, 2016), http://nationalinterest.org/blog/the-
buzz/absurd-idea-harvard-professor-says-treat-conservative-16110 (criticizing Professor 
Tushent’s blog post); Randy Barnett, Abandoning Defensive Crouch Conservative 
Constitutionalism, WASH. POST: THE VOLOKH CONSPIRACY (Dec. 12, 2016), 
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2016/12/12/abandoning-
defensive-crouch-conservative-constitutionalism/?utm_term=.caa0d2e73efd (same); 
Servando Gonzalez, Did We Lose the Culture War?, INTELINET.ORG (July 15, 2016), 
http://www.intelinet.org/sg_site/articles/sg_culture_war.html (same); Greg Weiner, 
Crouching Congress, Hidden Judges, LIBR. L. & LIBERTY (Dec. 20, 2016), 
http://www.libertylawsite.org/2016/12/20/crouching-congress-hidden-judges/ (same).  

144  Tushnet, Abandoning Defensive Crouch Liberal Constitutionalism, supra note 
136.  
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six points to establish the fact that the liberals have won the culture 
wars and no longer need to cater to the critical conservatives.145 In short, 
Professor Tushnet advocates an aggressive stance, not only to challenge 
legal decisions that liberals disagree with on the basis that they were 
“wrong the day [they were] decided,”146 but to take a hard line (i.e., “You 
lost, live with it”) on the losers of the culture wars.147  

After all, he says, “[t]rying to be nice to the losers didn’t work well 
after the Civil War, nor after Brown [v. Board of Education]. (And taking 
a hard line seemed to work reasonably well in Germany and Japan after 
1945.).”148 He does not end there:  

I should note that LGBT activists in particular seem to have settled on 
the hard-line approach, while some liberal academics defend more 
accommodating approaches. When specific battles in the culture wars 
were being fought, it might have made sense to try to be 
accommodating after a local victory, because other related fights were 
going on, and a hard line might have stiffened the opposition in those 
fights. But the war’s over, and we won.149 
Professor Tushnet further asserts there is no need to cater to swing 

vote judges, such as Justice Anthony Kennedy.150 He then added a rather 
curious comment: “Of course all bets are off if Donald Trump becomes 
President. But if he does, constitutional doctrine is going to be the least 
of our worries.”151 

Professor Tushnet, by his own account, received a lot of “hate mail” 
over that post.152 In a December 20, 2016 post, he responded to the 
criticism.153 He now claims that the May 6 post was misread “as advice 

145  Id.  
146  Id. As one Canadian commentator states in the context of the TWU case: 
In TWU and Chamberlain, the Supreme Court tries to avoid choosing one right 
over another or favouring one group over another. The Court wants to affirm 
sexual orientation equality but also to respect deeply held religious opposition 
to homosexuality, or to remain neutral on such issues of fundamental value. It 
can do both only by adopting an artificially narrow view of sexual orientation 
equality and an implausible approach to religious inclusion or neutrality.  

Richard Moon, Sexual Orientation Equality and Religious Freedom in the Public Schools: A 
Comment on Trinity Western University v. B.C. College of Teachers and Chamberlain v. 
Surrey School Board District 36, 8 REV. CONST. STUD. 228, 229–30 (2003). 

147  Tushnet, Abandoning Defensive Crouch Liberal Constitutionalism, supra note 
136. 

148  Id. 
149  Id. 
150  See id. (using a crude expletive to express the utter indifference that liberals can 

now show toward Justice Kennedy). 
151  Id.  
152  Mark Tushnet, Doubling Down (on “The Culture Wars Are Over”), BALKINIZATION 

(Dec. 20, 2016) [hereinafter Tushnet, Doubling Down], https://balkin.blogspot.ca/
2016/12/doubling-down-on-culture-wars-are-over.html.  

153  Id.  
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to liberal judges rather than to liberal academics.”154 However, as law 
professor Paul Horwitz noted, “it does not read as giving advice to 
judges” nor is it addressed to a “ ‘we’ composed entirely of ‘liberal 
academics,’ or at least of liberal academics acting as actual 
academics.”155 Rather, “it reads as advice to a ‘we’ composed of liberals 
actually engaged in wielding power.”156 The main concern, says Professor 
Horwitz, was Professor Tushnet’s “advocacy of an aggressive, 
uncompromising consolidation and advance” on the liberal agenda.157 
Many U.S. voters, said Professor Horwitz, were against the “idea of 
having centralized establishment elites entrenching their own power and 
using it by hook or crook to push their victories into new territories on 
new positions and take a ‘hard line’ against those ‘losers.’ ”158 Such 
“centralized establishment elites” may also be viewed as “civic 
totalists”159 or “illiberal fundamentalists.”160 Professor Iain T. Benson 
summarizes, 

Civic totalists wish to use the law to drive all of society (both public 
and private spheres) towards their viewpoint of contested matters. 
Such positions, therefore, whether they emerge from religious 
communities or outside them, and whether or not they are advanced 
by religious or non-religious citizens, are inconsistent with the best 

154  Id.   
155  Paul Horwitz, Doubling Down AND Walking Back on “Abandoning Defensive 

Crouch Liberal Constitutionalism”, PRAWFSBLAWG (Dec. 31, 2016), 
http://prawfsblawg.blogs.com/prawfsblawg/2016/12/doubling-down-and-walking-back-on-
abandoning-defensive-crouch-liberal-constitutionalism.html. 

156  Id.  
157  Id. In his second post, Professor Tushnet discussed limiting religious 

accommodation with regard to issues including same-sex marriage, multicultural 
education, transgender rights, affirmative action, and abortion. Tushnet, Doubling Down, 
supra note 146. 

158  Horwitz, supra note 149. 
159  This is a term coined by Stephen Macedo and used by William Galston. William 

Galston, Religion and the Limits of Liberal Democracy, in RECOGNIZING RELIGION IN A 
SECULAR SOCIETY 41, 43 (Douglas Farrow ed., 2004).  

160  This is a term I suggest fits the situation described by the British Columbia 
Court of Appeal when it ruled in favor of TWU law school, stating: “This case demonstrates 
that a well-intentioned majority acting in the name of tolerance and liberalism, can, if 
unchecked, impose its views on the minority in a manner that is in itself intolerant and 
illiberal.” Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 193 (B.C.). Further 
examples would include Yossi Nehushtan’s position that “illiberal” religion should not be 
tolerated by a liberal democracy, see generally YOSSI NEHUSHTAN, INTOLERANT RELIGION IN 
A TOLERANT-LIBERAL DEMOCRACY 1 (2015) (discussing why a tolerant-liberal democracy 
should not tolerate religion), and Kenneth Strike, who states: “Liberal societies have a 
legitimate interest in regulating both public and private associations in order to produce 
liberal citizens.” Kenneth Strike, Freedom of Conscience and Illiberal Socialization: The 
Congruence Argument, 32 J. PHIL. EDUC. 345, 346 (1998). It is implied that the state may 
regulate private schools to be “liberal”—as the state defines it.  
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sort of free and democratic society that honours diversity in 
practice.161 
While Professor Tushnet has toned down his rhetoric considerably 

in the face of the Trump presidency that has seen the U.S. make a very 
hard turn to a conservative agenda, he remains defiant that “[t]he 
culture wars are over, and we won.”162 Indeed, he argues that gay 
marriage is a reality, multicultural education is entrenched, and the 
current fight over transgender rights appears to be a “winning” issue for 
the liberals.163 Even on the issues of affirmative action and abortion, the 
law is not going to change, unless President Trump appoints two new 
Justices to the United States Supreme Court. What is left outstanding 
and to what extent will accommodations be made for religious objectors? 

Professor Tushnet has long maintained that religion is not 
special.164 Given his consistent stance that the “culture wars are over, 
and we won,”165 there is little doubt that his triumphal stand would see, 
if given the power, the removal of religious freedom accommodation as 
we know it. 

It is my contention that Professor Wintemute’s desire for a non-
violent166 means to obtain the goal of changing religious institutional 
discrimination will be frustrated. The reason is simple: History does not 
always go the way revolutionaries expect. The Christian religion has 
been an advocate of traditional marriage for 2000 years.167 It is rather 
unlikely that there will ever be a time when there does not exist, 
somewhere in a liberal democracy, a Christian community holding 
traditional marriage as its cultural identifier. Christians run 
organizations as par for the course. If we are to remain a liberal 

161  Iain T. Benson, An Associational Framework for the Reconciliation of Competing 
Rights Claims Involving the Freedom of Religion 105 (Sept. 16, 2013) (unpublished Ph.D. 
dissertation, University of the Witwatersrand), http://citeseerx.ist.psu.edu/viewdoc/
download?doi=10.1.1.951.9831&rep=rep1&type=pdf. 

162  Tushnet, Doubling Down, supra note 146. 
163  Id. 
164  See Mark Tushnet, The Redundant Free Exercise Clause?, 33 LOY. U. CHI. L.J. 71, 

71–72 (2001) (explaining that protections found in the Free Exercise Clause are also found 
in other constitutional provisions).  

165  Tushnet, Doubling Down, supra note 152. 
166  See Wintemute, supra note 130, at 153–54 (expressing a desire that religious 

institutions voluntarily give up their “bigoted” ways without the need for state enforcement 
of equality rights). 

167  Jeff Johnston, Three Reasons Why Pastors—and Other Church Leaders—Should 
Talk about Homosexuality in the Church, FOCUS ON THE FAMILY, 
http://www.focusonthefamily.com/socialissues/sexuality/three-reasons-why-pastors-and-
other-church-leaders-should-talk-about-homosexuality-in-the-church (last visited Mar. 17, 
2017). 
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democratic society, such organizations are entitled to protection of their 
beliefs and practices.168  

If religious institutions, such as TWU, refuse to adopt the secularist 
understanding of marriage and sexual equality, then it is not surprising 
that similar opinions akin to those of Professor Tushnet will gain 
currency. These are opinions that lean to state coercion for 
compliance.169 Ultimately, that is where the inflationary demands of 
equality rights lead us.  

This is where the anti-TWU side now stands. They have refused to 
accept the current state of the law that has allowed TWU to exist and 
carry out its function as a religious university granting accredited 
degrees. As discussed below, this is a right that was recognized, at 
considerable cost, with respect to TWU’s education faculty back in 2001. 
The anti-TWU forces are now demanding that the law change. Only the 
Ontario courts have agreed with the anti-TWU position.170 The courts in 
British Columbia and Nova Scotia have all favored TWU.171 The SCC 
has just announced its decision to hear the appeal,172 and it is there, at 
the highest court, where we will find out which will prevail: state 
enforcement of secular sexual norms, or state accommodation of religious 
norms in the private sphere. 

Sections III.A.–III.C. of this Article outline the TWU law school 
case, with a primary focus on its experience in British Columbia. This 
case is one that spans the entire country with litigation: in Ontario, 
Nova Scotia, and British Columbia. This Article focuses on British 
Columbia for the following reasons: First, it is the home province of 
TWU;173 second, the arguments are mirrored, with slight administrative 
differences, in all three jurisdictions; and third, the Article is limited to 
one case in the interest of brevity. Nevertheless, the Courts in Ontario 
took a very different stand toward TWU than the courts in Nova Scotia 

168   “The individual and collective aspects of freedom of religion are indissolubly 
intertwined. The freedom of religion of individuals cannot flourish without freedom of 
religion for the organizations through which those individuals express their religious 
practices and through which they transmit their faith.” Loyola High School v. Quebec 
(Att’y Gen.), [2015] 1 S.C.R. 613, para. 94 (Can.). 

169   Horwitz, supra note 149. 
170  Steve Weatherbe, Big Win for Trinity Western: BC Judge Says Ban on Christian 

Law School Infringes Religious Freedom, LIFESITE NEWS (Dec. 10, 2015), 
https://www.lifesitenews.com/news/big-win-for-trinity-western-bc-judge-says-ban-on-
christian-law-school-infri.  

171  Id.  
172  Law Soc’y of B.C. v. Trinity W. Univ., No. 37318 (S.C.C. appeal docketed Feb. 23, 

2017). 
173  TRINITY WESTERN UNIVERSITY, PROPOSAL FOR A SCHOOL OF LAW AT TRINITY 

WESTERN UNIVERSITY 5 (2012) [hereinafter TWU PROPOSAL], https://www.twu.ca/sites/
default/files/assets/proposal-for-a-school-of-law-at-twu.pdf. 
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and British Columbia.174 Both courts in Ontario held against TWU—all 
the others held in favor of TWU.175 Even so, this Article can still 
maintain that the redefinition of marriage has led to a redefinition of 
religious freedom in the minds of the legal profession as it relates to 
TWU. Therefore, further analysis of the approaches taken by the courts 
of the three jurisdictions will be left for another time.  

A. Lead-up to Litigation 

To understand the TWU law school case, one must first be aware 
that this is not the first time that TWU has had to face protracted 
litigation over its admissions policies.176 TWU’s admissions policies, 
though wording has changed from time to time, have consistently 
required students to abstain from sexual relations outside of the 
traditional marriage relationship.177 In 2001, the SCC ruled that the 
British Columbia College of Teachers (BCCT) was wrong to deny 
accreditation to TWU’s education degree.178 The BCCT was of the view 
that TWU’s admissions policy was discriminatory against the LGBTQ 
community.179 In particular, the BCCT argued that TWU graduates, 
after being educated in the TWU Christian environment, would 
discriminate against LGBTQ students when they became teachers in the 
public school system.180 The SCC rejected the BCCT’s argument and said 
that “TWU is not for everybody; it is designed to address the needs of 
people who share a number of religious convictions.” “[T]he admissions 
policy of TWU alone is not in itself sufficient to establish discrimination 
as it is understood in our s. 15 jurisprudence.”181 The Court recognized 
that TWU is a private institution, exempt from the human rights 
legislation of British Columbia, and that the Charter of Rights and 
Freedoms does not apply to it either.182 Further, the Court noted that 
Charter equality rights are not engaged when there is a “voluntary 
adoption of a code of conduct based on a person’s own religious beliefs, in 
a private institution.”183 

The SCC’s analysis made it clear: 
TWU’s Community Standards, which are limited to prescribing 
conduct of members while at TWU, are not sufficient to support the 

174  Weatherbe, supra note 170. 
175  Id.  
176  Trinity W. Univ. v. B.C. Coll. of Teachers, [2001] 1 S.C.R. 772, paras. 4–7 (Can.). 
177  Id. at para. 10.  
178  Id. at paras. 43–44. 
179  Id. at para. 6.  
180  See id. at para. 35 (rejecting this argument).  
181  Id. at para. 25. 
182  Id. 
183  Id. 
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conclusion that the BCCT should anticipate intolerant behaviour in 
the public schools. Indeed, if TWU’s Community Standards could be 
sufficient in themselves to justify denying accreditation, it is difficult 
to see how the same logic would not result in the denial of 
accreditation to members of a particular church. The diversity of 
Canadian society is partly reflected in the multiple religious 
organizations that mark the societal landscape and this diversity of 
views should be respected. The BCCT did not weigh the various rights 
involved in its assessment of the alleged discriminatory practices of 
TWU by not taking into account the impact of its decision on the right 
to freedom of religion of the members of TWU. Accordingly, this Court 
must.184 
Given that resounding victory in 2001, TWU did not foresee another 

litigation in the offing. TWU Professor, Dr. Janet Epp-Buckingham, said 
to the University of Ottawa’s Christian law students that TWU thought 
the 2001 SCC decision should have eliminated any question about 
TWU’s right to open a law school.185 “We did not anticipate that the 
Community Covenant would be so controversial,” she said.186 How wrong 
they were. 

The interview of Professor Buckingham (JEB) by CBC reporter 
Anna Maria Tremonti (AMT) is but one example of the media’s opinion 
on the 2001 case. Professor Buckingham explained to Tremonti the 
importance of the 2001 case.187 Here is how the conversation continued: 

AMT: Now since the ruling was made gays and lesbians have been 
granted the right to marry in Canada. Is it possible that that 
precedent no longer stands in any case?  
JEB: The definition of marriage was changed in 2005 by the Civil 
Marriage Act and that piece of legislation makes it clear that it was 
changing the definition of marriage for civil purposes. Now, there is a 
distinction between civil purposes and religious purposes and the 
legislation makes it clear that it is not against the public interest to 
hold diverse views of marriage and that religious institutions should 
not be penalized for having diverse views of marriage. 
AMT: Others in the legal community—the deans, the law students, 
the bar association have another view. Are you prepared to fight this 
one again? 
JEB: Well we know that there is a difference of opinion on this. In fact, 
the B.C. Liberties Association, several law professors, and numerous 

184  Id. at para. 33. 
185  Janet Epp-Buckingham, Professor, Trinity W. Univ., Remarks at University of 

Ottawa Law School Christian Legal Fellowship (Mar. 28, 2013) (on file with author). 
186  Id.  
187  Would a Law School at a Private Christian University Discriminate Against Gays 

and Lesbians?, CBC RADIO: THE CURRENT (Mar. 28, 2013) [hereinafter Professor Epp-
Buckingham Radio Interview], http://www.cbc.ca/radio/thecurrent/would-a-law-school-at-a-
private-christian-university-discriminateagainst-gays-and-lesbians-1.1636945 (radio inter-
view by Anna Maria Tremonti with Professor Epp-Buckingham). 
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law students have also supported us. Also, quite a few lawyers in the 
community. So it’s not just everybody is against Trinity Western … 
AMT: But if it goes to court are you willing to do that? 
JEB: We are certainly willing to go to court on this but we do hope 
that Trinity Western University doesn’t have to go to the Supreme 
Court of Canada every time we want to start a new program.188  
Note Tremonti’s assumption that the redefinition of marriage 

changes the calculation of the 2001 decision’s applicability to the law 
school situation. This assumption is what is at play with the legal elite’s 
opposition to TWU. There are a number of reasons why that cannot be 
accepted as a sound basis for rejecting TWU, which will be discussed 
below. However, the point here is simply that at least certain prominent 
members of the media hold the view that the redefinition of marriage 
means all institutions, including religious institutions, must now accept 
the new secular norm. It brings to mind Professor Tushnet’s statement 
that “the war’s over, and we won.”189 

1. The TWU Proposal 

a. What Makes a Great Law School? 

The two principles that are determinative of a great law school, 
according to Harvard Professor A. James Casner, are:  

First, a great law school strives to make its students, if I may borrow 
Justice Frankfurter’s phrase, masters of the art of relevancy. In other 
words, it provides a program of instruction designed to develop in 
them the ability to ascertain the factors that are relevant in coming to 
a conclusion in regard to a legal problem and to formulate a sound 
judgment on the basis of such factors.  
Second, a great law school, through its faculty and as an institution, 
plays a significant part in the continuing development of the law.190 
That was in 1956. Notice the emphasis on the practical—developing 

an ability to “ascertain the factors that are relevant in coming to a 
conclusion in regard to a legal problem and to formulate a sound 
judgment.”191 While no one can deny that this approach may be found, to 
some degree, in most law schools, there is some question about just how 
practical the modern law school experience is today.  

Professor Willis L.M. Reese noted that while there is an interest in 
giving students today “some notion of how you sort out the relevant and 
irrelevant facts and the grist, if you will, of a real live case,” it is very 

188  Id.  
189  Tushnet, Abandoning Defensive Crouch Liberal Constitutionalism, supra note 

136. 
190  A. James Casner, What Makes a Law School Great, 2 U. ILL. L.F. 270, 271 (1956). 
191  Id.  
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difficult to “find enough faculty members who want to do it.”192 This is 
because this kind of teaching is seen as a lower or “inferior” faculty 
position, not in the mainstream, that does not interest many professors 
(the faculty are “egotists and showmen”).193 Furthermore, there are few 
students who are interested in taking such courses.194 The modern law 
school professor does not want their school to be known as a “technical” 
school; rather, says Professor Reese, “we say we’re philosophers—halos 
around our heads, and that sort of thing.”195 Despite Professor Reese’s 
1980s assessment of law schools being tongue-in-cheek, it nevertheless 
reveals the general pattern of the modern approach to legal education, 
which has not been focused on practical work, but instead on theory or 
“critical reasoning.” 

However, Professors Kurt Saunders and Linda Levine note that 
“[t]hinking like a lawyer is neither pure art nor science . . . law possesses 
attributes of both. . . . The lawyer does not start from general principles 
and reason ‘forward’ to some as yet unknown but inevitable conclusion,” 
they argue.196 “Rather, the lawyer begins with a conclusion or a claim—
the client’s goal. He or she then designs justificatory strategies for 
reaching that goal, reasoning backward through a process akin to 
‘reverse engineering.’ ”197 

Thus, there is considerable debate about what makes a great law 
school. It is more than buildings, resources, and competent faculty. 
While those are obviously important, it requires a complex combination 
of those items and more to make a law school truly great. TWU’s 
proposal has taken all of the factors into account to come up with a 
creative and exciting proposal that, but for the opposition to its position 
on marriage, promises to make a worthy contribution to legal education 
in Canada.  

b. What TWU Proposed 

TWU’s School of Law proposal is unique in that it is geared toward 
ensuring that the TWU graduate has developed practical skills for law 
practice.198 Most law schools center on the theoretical, but TWU “will 
integrate academics, professionalism, ethics, and practical skills 
development” to develop essential competencies, including “hands-on 

192  Willis L.M. Reese, Note, What Makes A Law School Great?, 6 DALHOUSIE L.J. 
339, 347 (1980). 

193  Id. 
194  Id. 
195  Id. at 349. 
196  Kurt M. Saunders & Linda Levine, Learning to Think Like a Lawyer, 29 U.S.F. L. 

REV. 121, 182–83 (1995) (footnote omitted). 
197  Id.  
198  TWU PROPOSAL, supra note 173, at 10. 
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experience in drafting legal documents, negotiating legal agreements 
and providing advocacy services to under-represented groups and 
individuals.”199 

The TWU approach aims to do the very thing that Professor Willis 
said was difficult to do: bring on faculty who are serious about teaching 
the practical side of legal practice.200 TWU students will “participate in a 
one-on-one mentor relationship with a seasoned lawyer and practice 
their skills through practicum placements.”201 The purpose is to ensure 
that TWU graduates are confident and capable of practicing law 
immediately.202 

“What we are wanting to focus on is to graduate practice-ready 
lawyers like a medical school that produces ready-to-work doctors,” said 
Professor Janet Epp-Buckingham in a CBC Radio interview.203  

But right now, law schools across Canada have a more theoretical 
focus and they count on the articling year for law students to learn the 
actual practice skills. What we want to do here is create a law school 
based on Christian values that’s like a super high-quality medical 
school.204  
Buckingham explained that while most law schools have some focus 

on “ ‘hard legal skills’ like legal research, writing, advocacy, and 
negotiating,” they do not have as much focus on drafting documents.205 
“We also want to look at ‘soft skills’ like teamwork, leadership, problem 
solving, relationship building, and at a Christian law school I would also 
add being a reconciler. We want to look at lawyers who can diffuse stress 
and conflict rather than promote it.”206  

TWU’s proposal is also focused on three underserved areas of legal 
practice. First, it will have a focus on non-profits and charities law.207 
Charity law is something that very few Canadian law schools offer.208 It 

199  Proposed School of Law: Hands on Curriculum, TRINITY WESTERN UNIVERSITY 
[hereinafter Hands on Curriculum], http://www.twu.ca/proposed-school-law/hands-
curriculum (last visited Feb. 14, 2017).  

200  TWU PROPOSAL, supra note 173, at 35; Reese, supra note 192, at 347.  
201  Hands on Curriculum, supra note 190. 
202  Id.  
203  Professor Epp-Buckingham Radio Interview, supra note 187. 
204  Id. 
205  Id. 
206  Id.  
207  TWU PROPOSAL, supra note 164, at 11. 
208  The only charity law course I am aware of is the University of Ottawa’s 

“Charities and Non-Profit Organizations” course. CML4122 Charities and non-Profit 
Oranizations, listed on Undergraduate Programs and Courses: Common Law, UNIV. 
OTTAWA, http://www.uottawa.ca/academic/info/regist/calendars/courses/CML.html#CML
4122 (last visited Mar. 8, 2017); see also Benjamin Miller, Making Charity Law a Part of 
Your Legal Education, CANADIAN LAWYER: 4STUDENTS (Nov. 21, 2016), 
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also plans to get involved in assisting marginalized groups, such as those 
living on the streets of Vancouver’s Downtown Eastside where TWU 
proposes a pro-bono legal clinic.209 Second, TWU will focus on small 
businesses and entrepreneurship so that its graduates will be competent 
to assist in small start-up enterprises.210 Third, TWU’s emphasis on 
developing the practical skills of law will assist its graduates in having 
the competencies to practice in small- and medium- sized law firms.211 
This is a needed shift from the current model of law schools catering to 
the larger urban firms.  

Finally, the proposal also has a strong emphasis on ethics:  
Leadership, integrity, and character development are central to 
TWU’s Christian identity, worldview and philosophy of education. We 
encourage students to see the practice of law as a high calling, and for 
that reason we will challenge them to confront, debate, and ponder the 
great questions of meaning, values, and ethics. Our hope is that TWU 
School of Law graduates will believe in and demonstrate a different 
perception of professionalism than the current marketplace promotes. 
TWU-educated lawyers will be expected to be not just legal 
technicians, but also trusted advisors who serve clients of every 
kind.212 

2. Federation of Law Societies of Canada 

When TWU’s law school proposal was submitted to the Federation 
of Law Societies of Canada (FLSC) in June 2012, it created a stir among 
legal academics.213 The Canadian Council of Law Deans was among the 
first to raise opposition.214 Dean Bill Flanagan, of Queen’s University (in 
Kingston, Ontario),215 wrote: “We would urge the Federation to 
investigate whether TWU’s covenant is inconsistent with federal or 
provincial law.”216 He also asked that the Federation “consider this 
covenant and its intentionally discriminatory impact on gay, lesbian and 
bi-sexual students when evaluating TWU’s application to establish an 

http://www.canadianlawyermag.com/6238/Making-charity-law-a-part-of-your-legal-
education.html (discussing the lack of charity law courses in Canadian law schools).  

209  Hands on Curriculum, supra note 190.  
210  Id. 
211  Id. 
212  Id.  
213  TWU PROPOSAL, supra note 173, at 10; Letter from Bill Flanagan, President, 

Canadian Council of Law Deans, to John J.L. Hunter & Gérald R. Tremblay, President, 
Fed’n of Canadian Law Soc’ys (Nov. 20, 2012), 
http://www.docs.flsc.ca/_documents/TWUCouncilofCdnLawDeansNov202012.pdf. 

214  Letter from Bill Flanagan to John J.L. Hunter & Gérald R. Tremblay, supra note 
204. 

215  Bill Flanagan, QUEEN’S UNIV., http://law.queensu.ca/faculty-research/faculty-
directory/bill-flanagan (last visited Feb. 6, 2017). 

216  Id. 
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approved common law program.”217 It became necessary for the 
Federation to set up a separate committee to investigate the concerns 
raised by the academics and critics of TWU.218 

Despite all of the opposition, which was investigated by a special Ad 
Hoc committee, the Federation decided on December 16, 2013, to give its 
approval.219 Federation President Marie-Claude Bélanger-Richard, Q.C., 
said that “[t]he Federation followed a fair, rigorous and thoughtful 
process.”220 She further added, “[w]e took into account and listened very 
carefully to all points of view that were expressed about this proposal.”221  

3. Law Society of British Columbia 

As a result of the Federation of Law Societies of Canada’s (FLS) 
preliminary approval, on December 16, 2013, TWU’s proposed law school 
became an approved faculty of law for the purposes of enrollment in the 
Law Society of British Columbia’s (LSBC) admissions program.222 This 
operated as a matter of course since the LSBC had delegated its 
authority on approving new law schools to the FLS.223 On December 17, 
2013, the BC Minister of Advanced Education approved TWU’s proposed 
law program and authorized TWU to grant JD degrees.224  

217  Id.  
218  See FED’N OF LAW SOC’YS OF CAN., SPECIAL ADVISORY COMM. ON TRINITY W.’S 

PROPOSED SCH. OF LAW, FINAL REPORT 3 (2013), 
http://docs.flsc.ca/SpecialAdvisoryReportFinal.pdf (setting up a Special Advisory 
Committee). 

219  Id. at 19 (“It is the conclusion of the Special Advisory Committee that if the 
Approval Committee concludes that the TWU proposal would meet the national 
requirement if implemented as proposed there will be no public interest reason to exclude 
future graduates of the program from law society bar admission programs.”).  

The Approval Committee followed with its own approval: “TWU’s proposed school of 
law will meet the national requirement if implemented as proposed. The proposed program 
is given preliminary approval.” FED’N OF LAW SOC’YS OF CAN., CANADIAN COMMON LAW 
PROGRAM APPROVAL COMM., REPORT ON TRINITY WESTERN UNIVERSITY’S PROPOSED 
SCHOOL OF LAW PROGRAM 11 (2013), http://docs.flsc.ca/ApprovalCommitteeFINAL.pdf.  

220  News Release, Fed’n of Law Soc’ys of Can., Federation of Law Societies of 
Canada Grants Preliminary Approval of Trinity Western University’s Proposed Law 
Program (Dec. 16, 2013), http://docs.flsc.ca/FederationNewsReleaseFIN.pdf. 

221  Id.  
222  Id. 
223  News Release, Fed’n of Law Soc’ys of Can., Federation of Law Societies of 

Canada Approves Proposals for Two New Canadian Law Degree Programs (Feb. 15, 2011), 
http://flsc.ca/federation-of-law-societies-of-canada-approves-proposals-for-two-new-
canadian-law-degree-programs/.  

224  The Minister’s Decision to Allow Trinity Western University’s Law School 
Challenged in Court, CNW (Apr. 14, 2014), http://www.newswire.ca/news-releases/the-
ministers-decision-to-allow-trinity-western-universitys-law-school-challenged-in-court-
514079351.html.  
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However, as noted above, academics such as Professor Craig called 
for the individual law societies to take back authority from the FLS and 
to conduct their own investigation into TWU’s proposal.225 The LSBC 
decided to conduct its own investigation and encouraged the public to 
send in written submission as to whether it should approve TWU’s 
proposal.226 To my knowledge, nothing like this has ever been done for 
any other law school proposal. The invitation for a public response was 
emulated by other law societies.227 Approximately 140 submissions were 
in favor of TWU with some 147 opposed.228 Those submissions 
represented many more individuals, as some were signed by scores of 
people.229 

a. Review of Federation’s Decision 

On April 11, 2014, the LSBC Benchers voted down (20-6) the motion 
that would have removed TWU’s faculty of law approval.230 In addition 
to the public input, the LSBC commissioned a number of reports and 
legal opinions to assist the Benchers.231 

The transcript of the debate reveals a very thoughtful and 
considered approach to the question at hand. Overwhelmingly, the 

225  Craig, The Case for Rejecting TWU, supra note 59, at 153–54. 
226  Bencher Meeting Consideration of TWU, April 11, 2014, LAW SOC’Y OF B.C., 

https://www.lawsociety.bc.ca/page.cfm?cid=3891 (last visited Feb. 6, 2017).  
227  See, e.g., Treasurer’s Statement Regarding Vote on TWU Law School, THE LAW 

SOC’Y OF UPPER CAN., http://www.lsuc.on.ca/newsarchives.aspx?id=2147485737&cid
=2147498273 (last visited Feb. 3, 2017) (showing that the Law Society of Upper Canada 
asked for public submissions, just as LSBC did, and received over 200); TWU: Public 
Submissions, N.S. BARRISTER’S SOC’Y, http://nsbs.org/twu-public-submissions (last visited 
Feb. 3, 2017) (showing the Nova Scotia Barrister’s Society webpage for public submission). 

228  See Proposed TWU Faculty of Law - Public Submissions, https://web.archive.org/
web/20160415112420/https://www.lawsociety.bc.ca/docs/newsroom/TWU-submissions.pdf 
(last visited Mar. 20, 2017) (showing 140 submissions in favor of TWU with 147 
submissions opposed). 

229  See, e.g., Letter from Ruth A.M. Ross, Interim Exec. Dir., Christian Legal 
Fellowship, to Timothy E. McGee, Exec. Dir., The Law Soc’y of B.C. (Feb. 28, 2014), 
http://www.lawsociety.bc.ca/docs/newsroom/TWU-submissions.pdf (showing a single letter 
submission from the Christian Legal Fellowship endorsed by 175 people). 

230  The motion read:  
Pursuant to Law Society Rule 2-27(4.1), the Benchers declare that, 
notwithstanding the preliminary approval granted to Trinity Western 
University on December 16, 2013 by the Federation of Law Societies’ Canadian 
Common Law Program Approval Committee, the proposed Faculty of Law at 
Trinity Western is not an approved faculty of law. 

Transcript of The Law Society of British Columbia Bencher Meeting at 7 (Apr. 11, 2014) 
[hereinafter Transcript], https://www.lawsociety.bc.ca/docs/newsroom/TWU-transcript.pdf 
(Jan Lindsay). 

231  LSBC Benchers Call for Referendum on TWU School of Law, TRINITY WESTERN 
UNIVERSITY: TWU LAW SCHOOL BLOG (Sept. 26, 2014), http://twulawschool.tumblr.com/
page/10; Bencher Meeting Consideration of TWU, April 11 2016, supra note 226.  
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Benchers were convinced that they had a duty to protect the public 
interest, which included upholding the law despite their personal views 
on TWU’s discriminatory admissions policy.232 They were persuaded by 
the various legal opinions about the applicability of TWU 2001 to the 
current case.233 This sense of duty to the law is remarkable, in hindsight, 
given what unfolded in the following months. The Benchers would go 
from the April 11 meeting confirming that the rule of law required 
TWU’s approval, to reversing that decision a few months later on 
October 31.234 This was remarkable. Despite their stated commitment to 
the law, the Benchers ultimately succumbed to the popular opinion of 
their membership. Politics within the legal community ultimately won at 
the Law Society level. It would take the courts to re-establish the 
primacy of law. 

During the debate on the motion, Joseph Arvay, Q.C., a very well- 
respected and competent human rights lawyer, objected to what he 
described as “the metaphorical sign at the gate of the law school which 
says, ‘No LGBT students, faculty or staff are welcome.’ ”235 Since the Law 
Society is required to respect the rights and freedoms of everyone in BC, 
he argued, it must refuse TWU. He noted that the Federation’s report 
recognized that TWU would be “an unwelcome place for LGBT students 
and faculty even if it was not a complete ban.”236 Thus “a sign that says 
‘LGBT are not welcome’ is as bad as a sign that says ‘you cannot 
apply.’ ”237 Mr. Arvay had no problem with a religious law school, nor one 
that has a core belief “that same-sex marriage and [the] sexual intimacy 
that this entails [is] a sin.”238 Rather, he opposes “that belief being 
imposed on those who do not share that belief.”239  

“We are the law,” Arvay declared later in the meeting, after 
listening to a number of his fellow benchers decry TWU’s admissions 

232  See, e.g., Transcript, supra note 230, at 14 (Lynal Doerksen) (stating that, 
regardless of her personal feelings, the test for whether to approve TWU must be 
disconnected from such feelings); id. at 20 (David Mossop) (stating that, despite his 
personal views in favor of gay marriage, he will vote to approve TWU); id. at 22 (Miriam 
Kresivo) (stating that, despite her very strong personal feelings against TWU’s policies and 
religion in general, she must apply the law and remove herself from her feelings).  

233  See, e.g., id. at 20 (David Mossop) (stating that in his view, the Benchers’ decision 
was bound by the previous Canadian Supreme Court case on TWU); id. at 22 (Miriam 
Kresivo) (stating that there are legal opinions which indicate that the previous TWU case 
from the Canadian Supreme Court is still good law and must be applied).  

234  Trinity W. Univ. v. Law Soc’y of B.C., 2015 BCSC 2326, paras. 47–48 (B.C.). 
235  Transcript, supra note 230, at 8 (Joseph Arvay). 
236  Id.  
237  Id.  
238  Id. at 10. 
239  Id. at 11. 
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policy, but said they had to keep with the law.240 “I am nonetheless very 
troubled by the very many comments to the effect that the community 
covenant is repugnant, it’s hurtful, it’s discriminatory, it’s hypocritical, 
it’s heartless, but we’re bound by the law,” said Arvay.241 He continued 
with resolve, “I don’t recognize that law, that kind of law in this country. 
I don’t recognize a law that is so divorced from justice that we are bound 
by it. We are the law; we are the law-making body charged with making 
a decision at hand.”242  

Arvay’s comments reiterates the point of this Article: Advocates for 
equality are so adamant in their position that they are willing to knock 
down any legal impediment that would deny dominance over their 
definition of and their boundaries of asymmetrical equality. It matters 
not that the law provides a space for private religious institutions, like 
TWU, to believe and practice traditional marriage on campus.  

It is disconcerting that even those who felt bound by the law to 
support TWU were very harsh in their criticism of TWU. That 
contemptuous attitude toward TWU ultimately led to the events that 
were to follow in BC—the referendum and the ultimate rejection of 
TWU’s accreditation by the same Benchers.243 They had so compromised 
their support of the law through their vilification of TWU that they 
poisoned the chalice going forward. Just a few examples of this attitude 
should suffice in explaining why Arvay could say what he said. 

David Mossop, Q.C., asserted that while TWU has a legal right to 
have its community covenant, “it doesn’t mean you should do it.”244 “The 
present trend in Christian churches is to accept gay marriage,” Mossop 
continued, “it’s happened in the Anglican Church. . . . I’m sure the three 
[TWU] representatives will disagree with me, they’ll never change their 
views, but maybe their children and grandchildren may change their 
views.”245 Mossop then went on to describe a more sinister reality about 
the state of the BC Bar and its relationship to TWU. While TWU has “a 
great curriculum,” that is not enough:  

[T]o be a successful law school in British Columbia or in Canada, you 
have to have broad support within the legal community. You do not 
have that broad support. There are significant members of this 
profession who are against your approval. There is nothing the Law 
Society can do about that.246  

240  Id. at 46. 
241  Id.  
242  Id.  
243  Trinity W. Univ. v. Law Soc’y of B.C., 2015 BCSC 2326, paras. 47−48 (B.C.). 
244  Transcript, supra note 230, at 21 (David Mossop). 
245  Id.  
246  Id. He also stated:  
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In other words, BC lawyers will not hire TWU graduates because of 
their opposition to the Community Covenant—despite the fact that TWU 
graduates would be competent.247 It will be “a millstone around your 
neck.”248 Such language to describe a religious minority law school for 
doing something that it has a legal right to do evinces outright bigotry—
a bigotry of which the BC Court of Appeal was aware.249  

Bencher Elizabeth Rowbotham, Q.C., said: “I find it very disturbing 
that people can be discriminated against on the basis of sexual 
orientation simply because an institution is a private institution. 
However, that is our law in Canada and I think that if it’s to be 
challenged, this is not the forum to do so.”250 

Bencher Cameron Ward said:  
In my view, making people feel unwelcome anywhere because of their 
personal characteristics is a particularly repugnant form of 
discrimination. As a Bencher, as a lawyer, and as a Canadian citizen, I 
feel I have the duty to oppose such discrimination, not to promote or to 
condone it. In my opinion, TWU’s community covenant is an 
anachronism, a throwback that wouldn’t be out of place in the 1960s. 
The Law Society recently invited the university to amend it, to remove 
its discriminatory language. TWU refused. The Trinity Western 
University is stubborn enough to stick to its principles, I’m stubborn 
enough to stick to mine. I will proudly be voting in favour of the 
resolution.251 
Bencher David Crossin, Q.C., said “[TWU] chose a path that is 

effectively discriminatory, certainly hurtful, and to many highly 
hypocritical,” but he nevertheless said he is bound by the law.252 

Bencher Pinder Cheema, Q.C., said:  

That’s an individual thing for individual lawyers. That will be, if I could 
use the biblical example, a millstone around your neck. And over time, the 
pressure will come from the faculty and from the student bodies at the law 
school to change the covenant. Maybe eight to 15 years from now, you will 
change the covenant and at that time, those people in charge will say, why 
did we ever do this in the first place?  

Id.  
247  Id. But see Memorandum from the Law Soc’y of B.C. Policy & Legal Servs. Dep’t 

to the Benchers (Mar. 31, 2014), https://www.lawsociety.bc.ca/Website/media/Shared/
docs/newsroom/TWU-memo1.pdf (noting that the Law Society of BC searched three BC law 
schools to see whether TWU graduates were engaging in discriminatory conduct, and did 
not find any evidence that they were). 

248  Transcript, supra note 230, at 21 (David Mossop).  
249  See Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 189 (B.C.) 

(explaining “that the language of ‘offense and hurt’ is not helpful in balancing competing 
rights”). 

250  Transcript, supra note 230, at 30 (Elizabeth Rowbotham). 
251  Id. at 31–32 (Cameron Ward).  
252  Id. at 37 (David Crossin).  
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In my opinion, TWU’s perspective is antithetical to Canadian values of 
tolerance and respect that are enshrined in our Charter. I find this 
covenant abhorrent and objectionable and it saddens me greatly that 
TWU has persisted in this outdated, outmoded view. However, as has 
been echoed by a number of my fellow Benchers, it is our obligation 
above all else to uphold the rule of law.253 
Bencher Jamie Maclaren said “[i]t is TWU’s institutional and 

apparently non-negotiable act, in other words conduct of discrimination, 
that is an affront to the human dignity of LGBTQ people and it 
diminishes their public standing, that demands our disapproval in the 
name of equity and fairness.”254 

Bencher Dean Lawton noted:  
I suspect why this caused so much concern among those opposed to 
accreditation is not the pledge of celibacy, but the statement of 
marriage being sacred exclusively between a man and a woman. Were 
it not for the statement about marriage, I expect we would not be 
considering this matter today.255  

Dean Lawton’s view is indeed the point of this Article. 
Bencher Joseph Arvay’s position is a common one among the anti-

TWU elites. It displays a lack of respect for religious associations or for 
diversity. They have no problem with the religious law school and its 
beliefs as long as the school does not “impose” those beliefs on those who 
do not believe it.256 Context is everything here—we are talking about a 
religious law school, not a secular law school. That is key. By definition, 
a religious law school such as TWU is not imposing on anyone, but is 
saying: “If you believe as we do on these issues you are welcome to join 
us. If not, then there are other options for you.” TWU 2001 certainly 
understood this basic idea.257 Unfortunately, Arvay and the many other 
anti-TWU advocates refuse to accept that position as an answer.258 They 
argue it is not fair that those LGBT students who are offended by TWU’s 
policies are not eligible for those law student positions.259 Such students, 
they maintain, are in an unequal position and the law society should not 
give its imprimatur to such a school.260 

There are a number of reasons this position is untenable. First, a 
religious school does not cease to be a religious school because it teaches 

253  Id. at 42 (Pinder Cheema).  
254  Id. at 43 (Jamie Maclaren).  
255  Id. at 24 (Dean Lawton). 
256  Id. at 11 (Joseph Arvay).  
257  See Trinity W. Univ. v. Coll. of Teachers, [2001] 1 S.C.R. 772, para. 25 (Can.) 

(explaining that the school is not for everyone and that this alone does not create 
discrmination). 

258  See supra notes 235–241, 244–38, 240, 243 and accompanying text. 
259  See id.  
260  See id.  
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law or has its degrees recognized by the state. Second, state 
accreditation of TWU degrees is not state endorsement of TWU’s 
religious beliefs or practices. It is simply an acknowledgement that the 
academic requirements have been met. In the same way, when a church-
run nursing home is licensed to operate, the state is not endorsing the 
religious motivations or the religious practices of that nursing home. 
Third, it is curious why in this discussion there is no mention of the fact 
that TWU offers many other academic programs, like history, business, 
education, biblical studies, and nursing.261 If it is wrong for the Law 
Society to approve TWU, then it is also wrong for the province of British 
Columbia to approve the other degrees for the same reasons. Such logic 
taken to its ultimate conclusion would mean that it is unacceptable to 
even have a religious school such as TWU. That outcome does nothing 
for diversity in a liberal democracy. It seems that law is being singled 
out as somehow special from the other areas of study. That reeks of legal 
arrogance.  

b. Ultimate Rejection of Federation’s Approval 

After the April 11, 2014 vote, some LSBC members requisitioned a 
Special General Meeting held on June 10, 2014, to vote on a non-binding 
resolution calling on the Benchers to declare that TWU is not an 
approved faculty of law.262 The resolution passed 3,210 to 968.263  

On September 26, 2014, the Benchers voted to hold a referendum on 
the issue and that the results would be binding on the LSBC.264 The 
October 30, 2014 results had 5,951 votes against TWU and 2,088 in 
favor.265 On October 31, 2014, the Benchers reversed their April 11, 2014 
approval of TWU and refused to approve TWU’s J.D. degree.266 TWU 
went to the BC Supreme Court for judicial review.267 

261  Programs of Study, TRINITY W. UNIV., https://www.twu.ca/academics/programs-
study (last visited Mar. 15, 2017).  

262  Harper Grey LLP, Trinity Western University v. Law Society of British Columbia, 
LEXOLOGY (Jan. 26, 2016), http://www.lexology.com/library/detail.aspx?g=7fc0074f-a04b-
4751-ae4d-7249b5d61f23.  

263  News Release, The Law Soc’y of B.C., Resolution Adopted at Law Society’s 
Special General Meeting (June 10, 2014), https://www.lawsociety.bc.ca/
page.cfm?cid=3926&t=Resolution-adopted-at-Law-Society%E2%80%99s-special-general-
meeting. 

264  News Release, The Law Soc’y of B.C., Law Society to Hold Member Referendum 
on Accreditation of TWU (Sept. 26, 2014), https://www.lawsociety.bc.ca/page.cfm?cid=3975.  

265  Trinity W. Univ. v. Law Soc’y of B.C., 2015 BCSC 2326, para. 47 (B.C.). 
266  Id. at para. 48.  
267  See generally id. (showing TWU in the British Columbia Supreme Court 

challenging the Law Society of British Columbia’s refusal to approve TWU’s J.D. degrees).  
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B. Judicial Review 

1. B.C. Supreme Court 

Chief Justice Hinkson granted TWU a judicial review of the LSBC 
decision.268 The court held that the Benchers “improperly fettered their 
discretion” under the Legal Profession Act (LPA) and “acted outside their 
authority” when they delegated their authority to the LSBC members 
and let them decide whether to approve TWU’s law program.269 Further, 
the Decision was contemplated “without proper consideration and 
balancing of the Charter rights at issue,” and therefore would not be 
upheld.270  

Neither Chief Justice Hinkson nor the Ontario Divisional Court 
believed “that the circumstances or the jurisprudence respecting human 
rights have so fundamentally shifted the parameters of the debate as to 
render the decision in [TWU 2001] other than dispositive of many of the 
issues in this case.”271 He was bound by TWU 2001 to apply the 
correctness standard to the issue of whether the LSBC had jurisdiction 
to approve or disapprove of TWU’s law program.272 The LSBC does have 
the authority to approve or disapprove the academic qualifications of a 
common-law faculty, but only if “it follows the appropriate procedures 
and employs the correct analytical framework in doing so.”273 

Justice Hinkson believed the evidence was clear that the LSBC’s 
non-binding vote supplanted the Benchers’ judgment.274 In allowing this, 
“the Benchers disabled their discretion under the LPA by binding 
themselves to a fixed blanket policy set by LSBC members.”275 Therefore, 
the Benchers had wrongfully restrained their discretion by adhering to 
the LSBC vote.276 

TWU was entitled to, but was deprived of, a meaningful opportunity 
to present its case fully and fairly to those who had the jurisdiction to 
determine whether the J.D. degrees of the proposed law school’s 
graduates would be recognized by the LSBC.277 

The LSBC decision infringed TWU’s right of religious freedom. The 
LSBC had the constitutional obligation to consider and balance the 

268  Id. 
269  Id. at paras. 120, 152.  
270  Id.  
271  Id. at para. 78. 
272  Id. at para. 90. 
273  Id. at para. 108.  
274  Id. at para. 120.  
275  Id.  
276  Id.  
277  Id. at para. 148.  
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religious freedom rights of TWU and the equality rights of the LGBT.278 
Although the Benchers weighed the “competing Charter rights of 
freedom of religion and equality” ahead of their decision in April, they 
did not adequately weigh these same competing Charter rights when 
they voted on October 31, 2014.279 Given the inappropriate fettering of 
the Benchers’ discretion by the LSBC and the failure to attempt to 
resolve the collision of the competing Charter interests in the October 
Referendum or the Decision, the appropriate remedy is to quash the 
Decision and restore the results of the April 11, 2014 vote. 

2. B.C. Court of Appeal 

The Law Society’s appeal of Chief Justice Hinkson’s decision was 
dismissed.280 The British Columbia Court of Appeal agreed with Chief 
Justice Hinkson that, based on the broad language found in the LPA, the 
LSBC’s decision to either approve or deny a new law program “could be 
based on factors beyond the academic education that its graduates would 
receive.”281 However, the problem was not that the Benchers wrongly 
sub-delegated their authority to the membership, as Chief Justice 
Hinkson held, when they decided to hold a referendum.282 Instead, the 
problem was that the Benchers decided to follow a resolution regardless 
of the results and regardless of whether those results were “consistent 
with their statutory duties.”283  

The appellate court believed that “where Charter values are 
implicated” and Charter rights might be infringed upon as a result of an 
administrative decision, the “decision-maker is required to balance, or 
weigh, the potential Charter infringement against the objectives of the 
administrative regime.”284 The October 31, 2014, declaration of the 
Benchers did not address how Charter values could best be protected 
while still pursuing the objectives of the LPA.285 The Benchers conflated 
their own role with that of the courts, and as a result, failed to fulfill 
their function.286 

In balancing the religious beliefs and way of life advocated by TWU 
and sexual equality rights, the Court noted that the Doré287 decision of 
the SCC requires the administrative decision-maker to assess the impact 

278  Id. at para. 145.  
279  Id. at para. 151.  
280  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 194 (B.C.). 
281  Id. at paras. 57–58.  
282  Id. at paras. 64–65.  
283  Id. at para. 78.  
284  Id. at para. 80.  
285  Id. at para. 85.  
286  Id. at paras. 90–91.  
287  Doré v. Barreau du Québec, [2012] 1 S.C.R. 395 (Can.). 
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of the relevant Charter protection, the nature of the decision, and the 
statutory and factual contexts in assuring the decision reflects a 
proportionate balancing of the Charter protections.288 The Law Society 
did not engage in a balancing of Charter rights.289 The September 26, 
2014 resolution to accept the referendum results and adopt the 
majority’s position was not only an improper fettering of the Law 
Society’s discretion, but it also abandoned their administrative decision-
making duties to properly balance the goals of the Act and the 
Charter.290 While the TWU 2001 decision is not dispositive, its essential 
legal analysis has not changed appreciably with respect to the obligation 
to balance statutory objectives with the Charter rights affected by an 
administrative decision.291 In balancing the rights here, the starting 
premise cannot be that equality rights advocated by the Law Society 
trump the fundamental religious freedom of TWU. The Charter rights 
must be balanced against the statutory objectives of the Law Society.292 
The balancing exercise goes further than considering the competing 
rights and choosing to effectuate one over the other. “The nature and 
degree of detrimental impact . . . on the rights engaged must be 
considered.”293 In reviewing the respective impacts, the Court held that 
the impact on the religious freedom of TWU is “severe.”294 TWU 
graduates would not be able to practice law.295 TWU would not be able to 
operate a faculty of law, contrary to what the Ontario Court of Appeal 
assumed.296 As the Court pointed out, the purpose of a law school is to 
train lawyers.297 On the other side of the ledger, the impact on sexual 
orientation equality rights, should TWU be accredited, “would be 
insignificant in real terms.”298  

In the Court’s view, while in principle LGBTQ students would be 
discriminated against, there is no evidence that their access to law 
school and the legal profession would be impeded.299 The Special 
Committee of the Federation of Law Societies of Canada found that 
TWU’s law school was likely to actually increase law school choices for 

288  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, paras. 119, 121 (B.C.) 
(quoting Doré v. Barreau du Québec, [2012] 1 S.C.R. 395, paras. 55–59 (Can.)). 

289  Id. at paras. 141, 145. 
290  Id. at paras. 144–45.  
291  Id. at paras. 161–62. 
292  Trinity W. Univ. v. Law Soc’y of Upper Can., 2016 ONCA 518, para. 79 (Ont.). 
293  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 166 (B.C.). 
294  Id. at para. 168.  
295  Id.  
296  Id.  
297  Id. at para. 169. 
298  Id. at para. 179.  
299  Id. at paras. 171, 173–74. 
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LGBT students, rather than limit them, by creating more law school 
seats overall for all students to choose from.300 Refusing to acknowledge 
TWU’s faculty will not make law school more accessible to any 
students.301 The issue is that TWU’s Covenant condemned same-sex 
marriage and would not recognize it as a legitimate practice.302 The Law 
Society was ready to approve the law school if offensive portions were 
removed from the Covenant.303 Even without that, few LGBTQ would 
wish to apply.  

The Court rejected the argument that approval of the law school 
would be an endorsement of the Covenant.304 Such a view “is 
misconceived.”305 TWU is not seeking a public benefit as in Bob Jones 
University v. United States.306 Accreditation is not a benefit, but a 
regulatory requirement to conduct a lawful business.307 Even if the 
Covenant was amended and the school was approved, TWU’s beliefs on 
marriage would remain. This underscores the weakness of the Law 
Society’s premise that it would be endorsing TWU’s religious beliefs. In a 
diverse and pluralistic society, this argument must be treated with 
considerable caution. Licensing of religious care facilities and hospitals 
would also fall into question.  

The neutrality of the State is vital in a secular and diverse society. 
By that I mean the State must be fair and open-minded between 
competing belief systems. “Neutrality” in the sense that there are no 
moral positions is not what I am arguing. What is addressed is the idea 
that there are different moral positions that are able to stay in play 
without the state taking sides. Indeed, the Court was of the view that 
“state neutrality and pluralism lie at the heart of this case.”308 Said the 
Court: 

State neutrality is essential in a secular, pluralistic society. Canadian 
society is made up of diverse communities with disparate beliefs that 
cannot and need not be reconciled. While the state must adopt laws on 
some matters of social policy with which religious and other 
communities and individuals may disagree (such as enacting 
legislation recognizing same-sex marriage), it does so in the context of 
making room for diverse communities to hold and act on their beliefs. 
This approach is evident in the Civil Marriage Act itself, which 

300  Id. at paras. 174, 179.  
301  Id. at para. 175.  
302  Id. at para. 176.  
303  Id. at para. 183. 
304  Id. at paras. 181, 183–86. 
305  Id. at para. 181. 
306  Id. at para. 182 (citing Bob Jones Univ. v. United States, 461 U.S. 574 (1983)).  
307  Id. 
308  Id. at para. 132. 
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expressly recognizes that “it is not against the public interest to hold 
and publicly express diverse views on marriage”.309 
The Court recognized that while the Covenant is extremely 

offensive and hurtful to the LGBTQ community, as noted by the Ontario 
Court of Appeal, which is not to be minimized, no Charter or legal right 
offers protection from views that conflict with an individual’s strongly 
held beliefs, absent hate speech.310 The Court was aware that such 
commentary was also leveled at TWU: 

Indeed, it was evident in the case before us that the language of 
“offense and hurt” is not helpful in balancing competing rights. The 
beliefs expressed by some Benchers and members of the Law Society 
that the evangelical Christian community’s view of marriage is 
“abhorrent”, “archaic” and “hypocritical” would no doubt be deeply 
offensive and hurtful to members of that community.311 
So long as it is not causing actual harm to anyone, TWU has a right 

to act on its beliefs.312 Denying approval of TWU’s faculty of law prevents 
TWU from exercising its fundamental religious and associative rights.313 
Because of the harsh impact of non-approval, the minimal impact on 
LGBTQ persons, and the fact that Charter rights are not to be limited 
any more than is reasonably necessary, the Court declared the Law 
Society’s decision to deny approval unreasonable.314 In concluding, the 
Court noted: 

A society that does not admit of and accommodate differences cannot 
be a free and democratic society—one in which its citizens are free to 
think, to disagree, to debate and to challenge the accepted view 
without fear of reprisal. This case demonstrates that a well-
intentioned majority acting in the name of tolerance and liberalism, 
can, if unchecked, impose its views on the minority in a manner that is 
in itself intolerant and illiberal.315 
Not surprisingly, the Law Society of British Columbia has appealed 

the decision to the SCC.316 However, this decision, along with the 
decision of Justice Jamie S. Campbell of the Nova Scotia Supreme 
Court,317 has given the TWU position the best results to date in the long 

309  Id. at para. 185 (citation omitted) (quoting the Civil Marriage Act, S.C. 2005, 
c 33). 

310  Id. at para. 188.  
311  Id. at para. 189. 
312  Id. at para. 190.  
313  Id.  
314  Id. at para. 191. 
315  Id. at para. 193. 
316  News Release, The Law Soc’y of B.C., Law Society to Seek Leave to Appeal TWU 

Decision to the Supreme Court of Canada (Nov. 8, 2016), 
https://www.lawsociety.bc.ca/page.cfm?cid=4289&t=Law-Society-to-seek-leave-to-appeal-
TWU-decision-to-the-Supreme-Court-of-Canada. 

317  Trinity W. Univ. v. N.S. Barristers’ Soc’y, 2015 NSSC 25 (N.S.). 
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saga. It was the last appellate decision to be made. Eighteen judges (6 in 
BC; 6 in ON; 6 in NS) have heard the TWU case.318 Twelve of those 
judges have ruled in TWU’s favor.319 The six that went against TWU 
were all in Ontario.320 

The Ontario Court of Appeal adopted the interpretation of the 
Charter that was publicized by the law deans in a letter to the 
Federation and by Professor Elaine Craig.321 Law Dean Bill Flanagan’s 
letter stated: “Discrimination on the basis of sexual orientation is 
unlawful in Canada and fundamentally at odds with the core values of 
all Canadian law schools.”322 There was no acknowledgement of the 
necessary religious exemptions from generally applicable law.323 William 
Galston calls this type of academic thinking “civic totalism.”324 As Iain T. 
Benson noted, according to the law deans, no view of discrimination was 
acceptable other than their own.325 It is important to note that five 

318  See Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423 (B.C.) (listing five 
judges presiding over the British Columbia Court of Appeal case); Trinity W. Univ. v. Law 
Soc’y of B.C., 2015 BCSC 2326 (B.C.) (listing one judge presiding over the British Columbia 
Supreme Court case); N.S. Barristers’ Soc’y v. Trinity W. Univ., 2016 NSCA 59 (N.S.) 
(listing five judges presiding over the Nova Scotia Court of Appeal case); Trinity W. Univ. 
v. N.S. Barristers’ Soc’y, 2015 NSSC 25 (N.S.) (listing one judge presiding over the Nova 
Scotia Supreme Court case); Trinity W. Univ. v. Law Soc’y of Upper Can., 2016 ONCA 518 
(Ont.) (listing three judges presiding over the Ontario Court of Appeal case); Trinity W. 
Univ. v. Law Soc’y of Upper Can., 2015 ONSC 4250 (Ont.) (listing three judges presiding 
over the Ontario Supreme Court case). 

319  See Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, paras. 4, 194 (B.C.) 
(finding the decision not to approve TWU’s law school unreasonable and dismissing the 
Law Society’s appeal); Trinity W. Univ. v. Law Soc’y of B.C., 2015 BCSC 2326, paras. 152, 
156 (B.C.) (finding that the Benchers curbed their discretion improperly in letting the 
LSBC decide the question of whether to approve TWU’s law program and quashing the 
vote); N.S. Barristers’ Soc’y v. Trinity W. Univ., 2016 NSCA 59, para. 4 (N.S.) (dismissing 
the Society’s appeal from the lower court decision); Trinity W. Univ. v. N.S. Barristers’ 
Soc’y, 2015 NSSC 25, para. 18 (N.S.) (finding that the NSBC acted improperly both in its 
resolution and regulation to refuse TWU law degrees).  

320  See Trinity W. Univ. v. Law Soc’y of Upper Can., 2016 ONCA 518, paras. 145–46 
(Ont.) (upholding the lower court ruling against TWU); Trinity W. Univ. v. Law Soc’y of 
Upper Can., 2015 ONSC 4250, paras. 143–44 (Ont.) (ruling that TWU’s freedom of 
expression and freedom of association were not infringed upon). 

321  Trinity W. Univ. v. Law Soc’y of Upper Can., 2016 ONCA 518, paras. 134–35 
(Ont.). 

322  Letter from Bill Flanagan, President, Canadian Council of Law Deans, to John 
J.L. Hunter & Gérald R. Tremblay, President, Fed’n of Law Soc’ys of Can. (Nov. 20, 2012), 
http://www.docs.flsc.ca/_documents/TWUCouncilofCdnLawDeansNov202012.pdf. 

323  See, e.g., Human Rights Code, R.S.O. 1990, c. H.19 (Ont.) (exempting religious 
organizations from anti-discrimination laws by allowing such organizations to restrict 
entry to only those who share similar beliefs). 

324  William Galston, Religion and the Limits of Liberal Democracy in RECOGNIZING 
RELIGION IN A SECULAR SOCIETY 45 (Douglas Farrow ed., 2004). 

325  Iain T. Benson, Law Deans, Legal Coercion and the Freedoms of Association and 
Religion in Canada, 71 ADVOC. 671, 672 (2013). 
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judges on the British Columbia Court of Appeals rejected this 
perspective on discrimination.326 Prior to that decision, the view 
expressed by the deans was the controlling view; now, that view has 
been reviewed and rejected.327  

Professor Benson wrote presciently in an article published in BC’s 
The Advocate when he chided the law deans, stating: “it is wrong in 
principle to seek to impose one’s views on others under the guise of 
‘liberalism’ or ‘equality,’ both of which should admit of different 
approaches, depending upon the context.”328 Otherwise, “without 
context-sensitive exceptions to general rules of equality or 
discrimination, religious differences and associational liberty would not 
long exist.”329 The BCCA followed a similar approach in its decision.330 

On February 23, 2017, the SCC announced that it will hear the 
appeals from both the BC and Ontario Courts of Appeal.331 The SCC 
must decide between the two very different approaches. On the one 
hand, the Ontario Court showed deference to the Law Society of Upper 
Canada’s decision that refused to accredit TWU’s law school because of 
TWU’s admissions policy. On the other hand, the BC Court refused a 
similar deference to the Law Society of BC because the Society failed to 
properly balance the two interests at stake. The BC Court, unlike the 
Ontario Court, was not prepared to allow religious freedom interests to 
be severely impacted when the accommodation of religion would have 
only minimally impaired the sexual equality interests. The BC Court 
held rights inflation in check. The BC Court’s approach is the only way 
forward to maintain a pluralistic society that respects difference. This 
drama will soon find resolution in Ottawa, at the nation’s highest court, 
through a decision that is bound to have a profound impact on religious 
freedom in Canada amidst the inflated claims of sexual equality. 

C. Academic Opposition 

A primary source of opposition to TWU’s law school proposal was 
the legal academy. It was the law deans that first voiced their opposition 

326   Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 183–85 (B.C.). 
327  See Barry W. Bussey, On the Case: Issue 19: Respect for the Religious Freedom of 

a Christian Law School in British Columbia, Canada, THE UNIV. OF NOTRE DAME, 
https://www.nd.edu.au/sydney/schools/law/on-the-case/on-the-case-issue-19 (last visited 
Feb. 20, 2017) (quoting Letter from Bill Flanagan, President, Canadian Council of Law 
Deans, to John J.L. Hunter and Gérald R. Tremblay, Fed’n of Law Soc’ys of Can. 2 
(November 20, 2012)) (explaining these events further). 

328  Benson, supra note 325, at 672. 
329  Id. 
330  Bussey, supra note 327. 
331  Law Soc’y of B.C. v. Trinity W. Univ., No. 37318 (S.C.C. appeal docketed Feb. 23, 

2017); Trinity W. Univ. v. Law Soc’y of Upper Can., No. 37209 (S.C.C. appeal docketed Feb. 
23, 2017). 
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to the Federation, and every common-law faculty in the country passed 
resolutions condemning TWU.332 One of the key academic voices against 
TWU has been Professor Elaine Craig of Dalhousie University in 
Halifax, N.S., who wrote two influential papers on the subject.333 She 
outlined a number of arguments that resurfaced in many anti-TWU 
submissions to the law societies, and then later in court documents.334 I 
focus on her writing for a number of reasons. First, she is an articulate 
advocate expressing a passionate argument; second, her writing covers 
the expanse of the positions taken by the anti-TWU side fairly well; and 
third, her writing was quoted and referred to extensively by a number of 
anti-TWU individuals and groups.335 Her later writing was also quoted 
with approval in the Ontario Court of Appeal decision (one of only two 
court decisions, to date, that decided against TWU in this current round 
of litigation).336  

Professor Craig argued that the Federation should not approve 
programs that have discriminatory admissions policies “that are 
antithetical to fundamental legal values.”337 Such institutions “are not 
competent providers of legal education.”338  

332  For a sampling of the statements against TWU from the law faculties around the 
country, see Letter from Vaughan Black, Chair of Faculty Council, Dalhousie Univ. 
Schulich Sch. L., to J. René Gallant, President, N.S. Barristers’ Soc’y, (Jan. 13, 2014), 
http://nsbs.org/sites/default/files/ftp/TWU_Submissions/2014-01-24_FacultyCouncil_
TWU.pdf; Osgoode Faculty Speak Out on TWU, LAW TIMES (Feb. 24, 2014), 
http://www.lawtimesnews.com/201402243788/inside-story/monday-february-24-2014; 
Resolution of the Queen’s University Faculty Board concerning the accreditation of the 
Trinity Western University law school program (Feb. 7, 2014) 
https://www.scribd.com/document/208746498/Motion-by-Queen-s-University-Faculty-Board
-on-TWU-Law-School; Carissima Mathen & Michael Plaxton, Legal Education, Religious 
and Secular: TWU & Beyond 27 (Univ. of Ottawa, Working Paper No. 2014-06, 2014), 
https://papers.ssrn.com/sol3/papers2.cfm?abstract_id=2428207; Letter from OUTlaws 
Canada Leaders to Law Soc’y of Upper Can., supra note 133; Vince Pontaletta, Government 
Panel Had Concerns About Langley TWU Law School, PONTALETTA GROUP, 
http://www.pontalettagroup.com/government-panel-concerns-langley-twu-law-school (last 
visited Feb. 20, 2017); Letter from Paul Marai, Chair, Bd. of Dirs. of Out On Bay Street, 
and Japneet Kaur, President, Out On Bay Street, to Law Soc’y of Upper Can. (Mar. 18, 
2014) http://www.startproud.org/wp-content/uploads/2016/03/TWUOutOnBayStreetMarch
18-1.pdf. 

333  Craig, The Case for Rejecting TWU, supra note 59; Craig, TWU Law, supra note 
2. 

334  See Trinity W. Univ. v. Law Soc’y of Upper Can., 2016 ONCA 518, para. 134 
(Ont.) (citing Professor Craig while drawing a distinction between exercising religion and 
discrimination). 

335  See sources cited supra note 332. 
336  Trinity W. Univ. v. Law Soc’y of Upper Can., 2016 ONCA 518, para. 134 (Ont.); 

Trinity W. Univ. v. Law Soc’y of Upper Can., 2015 ONSC 4250, para. 117 (Ont.). 
337  Craig, The Case for Rejecting TWU, supra note 59, at 152. 
338  Id. 
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http://www.startproud.org/wp-content/uploads/2016/03/TWUOutOnBay%E2%80%8CStreetMarch%E2%80%8C18-1.pdf
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The Federation took the position that it did not have the authority 
to review a proposed law school’s hiring and admissions policies, but only 
whether the law program was compliant with the national 
requirement.339 Professor Craig said that this was “insufficient.”340 If the 
Federation failed in its duty by “not exercising its delegated authority in 
a manner that protects the public interest and reflects the academic 
requirements the law societies have agreed upon,” said Professor Craig, 
“then its authority to approve new programs should be withdrawn.”341 
Otherwise, a law society would be found endorsing a discriminatory law 
school.342 Thus was outlined a plan of action. If the Federation “fails” by 
approving TWU, then it was up to the individual law societies to conduct 
their own investigations.343  

As it turned out, the Federation ultimately did “fail,” in the minds of 
many academics, including Professor Craig, by approving TWU. For 
Professor Craig, that decision was “disappointing.”344 The Federations’ 
“recommendation represents a refusal to act in the interests of equality 
and justice. As lawyers, we lack the courage of the B.C. College of 
Teachers more than [ten] years ago.”345 Noting the “important moment 
in Canadian legal history and for the pursuit of justice,” she queried 
whether the law societies would “embrace their commitment to the 
principles of equality, as did the B.C. College of Teachers” when they 
decided against TWU in the late 1990s in the TWU 2001 case.346 This 
clarion call was heeded by three law societies: the Law Society of Upper 
Canada (Ontario), the Nova Scotia Barristers’ Society, and the Law 
Society of British Columbia.347 

339  Id. at 153. 
340  Id. at 155. 
341  Id. at 154. 
342  Id.  
343  Id. 
344  Elaine Craig, Law Societies Must Show More Courage on Trinity Western 

Application, GLOBE & MAIL, (Dec. 18, 2013) [hereinafter Craig, Law Societies Must Show 
More Courage], http://www.theglobeandmail.com/opinion/law-societies-must-show-more-
courage-on-trinity-western-application/article16023053/. 

345  Id.  
346  Id.  
347  Sean Fine, Ontario Appeal Court Upholds Law Society’s Stand on Trinity W. 

Univ., GLOBE & MAIL (June 28, 2016), http://www.theglobeandmail.com/
news/national/ontario-appeal-court-upholds-law-societys-stand-on-christian-
school/article30674427/; Jane Taber & James Bradshaw, N.S. Law Society Rejects 
Accreditation as Long as Trinity Western Maintains Same-sex Covenant, GLOBE & MAIL 
(Apr. 24, 2014), http://www.theglobeandmail.com/news/national/twu-president-casts-law-
school-debate-as-religious-freedom-issue/article18185317/; Trinity Western Law School 
Future in Doubt After B.C. Law Society Rejection, CBCNEWS (Oct. 31, 2014), 
http://www.cbc.ca/news/canada/british-columbia/trinity-western-law-school-future-in-
doubt-after-b-c-law-society-rejection-1.2819684. 
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Professor Craig argued that TWU’s policies “would certainly violate 
human rights law protections” but for TWU’s exemption from such 
legislation as a religious institution, and that it may be unlawful in other 
jurisdictions.348 This is something, she insists, that law societies should 
keep in mind—they could be found to be in violation of their home 
human rights legislation by approving a discriminatory law school.349 
Professor Craig’s argument was forcefully made by the Nova Scotia 
Barristers’ Society before Justice Jamie S. Campbell.350  

Justice Campbell held that it simply made no sense for the law 
society in Nova Scotia to be concerned about whether a law school in BC 
would be in violation of human rights legislation in Nova Scotia.351 “The 
legal authority of the NSBS cannot be extended to a university because 
it is offended by those policies or considers those policies to contravene 
Nova Scotia law that in no way applies to it,” said Justice Campbell.352 
He continued, “[t]he extent to which NSBS members or members of the 
community are outraged or suffer minority stress because of the law 
school’s policies does not amount to a grant of jurisdiction over the 
university.”353 

Professor Craig also compared the TWU case to Bob Jones 
University v. United States,354 a United States Supreme Court case.355 
Bob Jones University (BJU) had a policy that refused interracial dating 
among its students based on the religious beliefs of the school’s 
sponsors.356 The United States Supreme Court refused to recognize a 
religious exemption for BJU from the Internal Revenue Service’s policy 
that refused charitable tax-exempt status to BJU for its discriminatory 
admissions policy.357 Professor Craig, and subsequently a number of 
interveners and academics, had said that “[a] religiously based anti-
miscegenation policy is analogous to TWU’s anti-gay policy.”358 The 
Ontario Court of Appeal agreed that BJU was a comparable situation.359 
The court said:  

348  Craig, The Case for Rejecting TWU, supra note 59, at 156. 
349  Id. at 157. 
350  See Trinity W. Univ. v. N.S. Barristers’ Soc’y, 2015 NSSC 25, para. 2 (N.S.) 

(arguing Elaine Craig’s point that the issue regarding TWU’s policy is an equality issue). 
351  Id. at para. 8. 
352  Id. 
353  Id. 
354  461 U.S. 574 (1983).  
355  Craig, TWU Law, supra note 2, at 658–59. 
356  Bob Jones Univ., 461 U.S. at 580–81.  
357  Id. at 612. 
358  Craig, The Case for Rejecting TWU, supra note 59, at 159. 
359  Trinity W. Univ. v. Law Soc’y of Upper Can., 2016 ONCA 518, para. 138 (Ont.). 
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TWU, like Bob Jones University, is seeking access to a public benefit—
the accreditation of its law school. The LSUC, in determining whether 
to confer that public benefit, must consider whether doing so would 
meet its statutory mandate to act in the public interest. And like in 
Bob Jones University, the LSUC’s decision not to accredit TWU does 
not prevent the practice of a religious belief itself; rather it denies a 
public benefit because of the impact of that religious belief on others—
members of the LGBTQ community.360  
However, the British Columbia Court of Appeal rejected the 

American example. “TWU is not seeking a financial public benefit from 
this state actor,” said the court.361 It is not the tax break sought in 
BJU.362 Instead, “[a]ccreditation is not a ‘benefit’ granted in the exercise 
of the largesse of the state; it is a regulatory requirement to conduct a 
lawful ‘business’ which TWU would otherwise be free to conduct in the 
absence of regulation.”363 There is a practical benefit to TWU from 
regulatory approval, but that is not a funding benefit.364 The BC court 
said “the reliance on the comments of a single concurring justice in the 
Bob Jones case is misplaced.”365 Finally, the court did not see the BJU 
case “as supporting a general principle that discretionary decision-
makers should deny public benefits to private applicants.”366 

Professor Craig also argued that the legal context has changed since 
2001 as a result of the SCC’s decision in Doré v. Barreau du Québec.367 In 
Doré, the SCC held that administrative tribunals are not to be held to a 
standard of “correctness,” but of “reasonableness,” when making 
decisions in their area of expertise.368 This means, said Professor Craig, 
that the 2001 TWU case would be decided differently today.369 Professor 
Craig’s point is that if the SCC was deciding the 2001 case today, it 
would use the reasonable standard test and would have supported 
BCCT’s decision to deny TWU’s teacher training program as a 
reasonable decision.370 Thus, she argues, the Federation could 
reasonably deny TWU’s law school application because of its concerns 
with TWU’s discrimination.371 Professor Craig pointed out that “[a]s 

360  Id. 
361  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 182 (B.C.). 
362  Id. 
363  Id. 
364  Id. 
365  Id. 
366  Id.  
367  Craig, The Case for Rejecting TWU, supra note 59, at 166 (citing Doré v. Barreau 

du Québec, [2012] 1 S.C.R. 395 (Can.)). 
368  Doré v. Barreau du Québec, [2012] 1 S.C.R. 395, paras. 52–54 (Can.). 
369  Craig, The Case for Rejecting TWU, supra note 59, at 166. 
370  Id. 
371  Id. at 167–68. 
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societal values change, what constitutes a reasonable balance between 
protecting freedom of religion and protecting against discrimination on 
the basis of sexual orientation also changes.”372 Professor Craig believes 
that today’s decision-makers should be much more protective of equality 
for gay and lesbian individuals than in the past.373 

According to Professor Craig, “the appropriate balance between 
freedom of religion and equality for gays and lesbians today requires 
greater recognition of gays and lesbians than it did fifteen years ago. 
Freedom of religion would not trump these equality interests as easily as 
it did when the College of Teachers case was decided.”374 In other words, 
the SCC’s decision in TWU 2001 was not the appropriate balance. The 
“appropriate balance,” according to the anti-TWU academics, is for 
private religious institutions to adopt the public sexual norm. Religious 
freedom must yield to the overriding right of equality as defined by the 
rights advocates. There is then no public and private sphere, but instead 
one public sphere that permeates the entire human experience.  

In short, Professor Craig argued that the evolution of societal 
“values” has reached the point where a religious organization has 
absolutely no jurisdiction to define for itself what is and is not acceptable 
behavior.375 It is curious that the only issue at stake for the critics of 
TWU is that the school allegedly discriminates against those who engage 
in sexual activity outside of the traditional one-man-one-woman 
marriage. Underlying the criticism is an obvious inability of the 
opposition to fully understand the grand picture of a diverse society that 
allows for differences of opinion (and belief) concerning what is 
acceptable sexual behavior. Unlike Professor Wintemute’s assertion that 
in time there will be no need for religious accommodation as religious 
institutions “voluntarily” change their views,376 Professor Craig speaks 
for those advocates who would see the use of the state as the means to 
ensure the “appropriate balance.”377 

The legal opinion of constitutional lawyer John B. Laskin, 
commissioned by the Federation, disputes Professor Craig’s assertion.378 
Laskin noted that the SCC continues to apply the same balancing 
approach of competing rights that it took back in the TWU 2001 case.379 

372  Id. at 168. 
373  Id.  
374  Craig, Law Societies Must Show More Courage, supra note 344.  
375  Craig, The Case for Rejecting TWU, supra note 59, at 168. 
376  Wintemute, supra note 136, at 154. 
377  Craig, Law Societies Must Show More Courage, supra note 344. 
378  Memorandum from John B. Laskin to Gérald R. Tremblay, President, Fed’n of 

Law Soc’ys of Can., and Jonathan G. Herman, Chief Exec. Officer, Fed’n of Law Socy’s of 
Can. 7-9 (Mar. 21, 2013), http://docs.flsc.ca/SpecialAdvisoryReportFinal.pdf.  

379  Id. at 5.  
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The BC Court of Appeal adopted Laskin’s opinion, on that point, as their 
own when they balanced the two rights and found in TWU’s favor.380 In a 
robust manner, Justice Campbell of the Nova Scotia Supreme Court 
noted that the widespread public acceptance of gay and lesbian rights 
over the last fourteen years did not render the 2001 case out of step with 
current legal thought and social values.381 The case involved not only gay 
and lesbian rights, but also freedom of religion and conscience.382 
Therefore, he concluded: 

The conversation between equality and freedom of conscience has not 
become old fashioned or irrelevant over the last 14 years, and the 
Supreme Court’s treatment of it can hardly now be seen as archaic or 
anachronistic. Equality rights have not jumped the queue to now 
trump religious freedom. That delineation of rights is still a relevant 
concept. Religious freedom has not been relegated to a judicial nod to 
the toleration of cultural eccentricities that don’t offend the dominant 
social consensus.383 
In the review of the case law since 2001, Justice Campbell 

concluded that “[r]eligious rights have not been marginalized or in any 
way required to give way to a presumption that equality rights will 
always prevail.”384 There remains in the law significant room for 
religious freedom and religious expression that offends the secular 
concerns and the claim for asymmetrical equality rights. Unfortunately, 
Justice Campbell did not acknowledge the fact that religion itself is an 
equality right. It is not simply religion versus equality, but rather the 
asymmetrical claim of equality rights that seek to eclipse religion.385  

Finally, Professor Craig asserted that TWU’s Community Covenant 
will not allow the law program to teach the skill of critical thinking.386 
“Academic staff are required to teach students that the Bible is the 
ultimate, final, and authoritative guide by which all ethical decisions 
must be made.”387 Professor Craig maintains, “[t]o teach that ethical 
issues must be perceived of, assessed with, and resolved by a pre-
ordained, prescribed, and singularly authoritative religious doctrine is 
not to teach the skill of critical thinking about these issues.”388 

380  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 159 (B.C.). 
381  Trinity W. Univ. v. N.S. Barristers’ Soc’y, 2015 NSSC 25, paras. 195–96 (N.S.). 
382  Id. 
383  Id.  
384  Id. at para. 200. 
385  See supra notes 22–24 and accompanying text. 
386  Letter from Elaine Craig, Assoc. Professor of Law, Dalhousie Univ. Schulich Sch. 

of Law, to Rene Gallant, President, N.S. Barristers’ Soc’y 10–11 (Feb. 5, 2014), 
http://nsbs.org/sites/default/files/ftp/TWU_Submissions/2014-02-05_Craig_TWU.pdf.  

387  Id. 
388  Id. 
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Dwight Newman, a law professor in Saskatchewan, points out that 
Professor Craig’s argument falls short on three accounts: First, he 
pointed out that there is extensive scholarly literature demonstrating 
that evangelical Christian environments provide an equal if not greater 
opportunity for the development of critical thinking in students.389 
Second, there is ongoing scholarly conversations within the Christian 
community about the place of law in private and public life.390 Third, 
these Christian scholars have shown that there are various methods of 
conducting biblical integration.391 “The fact that somebody commences 
with faith of some sort should not be a basis for excluding that individual 
from the realm of critical thinking,”392 especially with all the disturbing 
parallels that this argument has to techniques of dehumanization used 
in the past with other marginalized groups to legitimate discrimination 
against them. Professor Craig’s argument, noted Professor Newman, 
displays a lack of engagement with the Christian scholarly 
environment.393 Further, other scholars suggest that there is a lack of 
critical thinking at secular law schools.394 

Professor Newman succinctly describes the robust tradition of 
critical thinking and animated debate within the Christian tradition and 
its institutions on biblical interpretation and applicability to current 
moral and legal debate.395 This reality weakens the suggestion that 
TWU, being an inheritor of that tradition, is a place where “pre-
ordained, prescribed, and singularly authoritative religious doctrine” is 
emphasized at the expense of critical thinking.396 Nothing could be 
further from the truth. 

Professor Craig later retracted the impact of her suggestion, by 
clarifying that she was not saying Christian institutions are incapable of 
providing legal education or that the Christian worldview is antithetical 
to critical thinking.397 Rather, it’s the “specific institutional policies” of 
TWU as stated in the Community Covenant and the Statement of Faith 
that are inconsistent with the ethical duty not to discriminate and with 

389  Dwight Newman, On the Trinity Western University Controversy: An Argument 
for a Christian Law School in Canada 4 (June 4, 2013) (unpublished paper), 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2283782. 

390  Id.  
391  Id. 
392  Id.  
393  Id. 
394  See Carissima Mathen & Michael Plaxton, Legal Educ., TWU & the Looking 

Glass 75 SUP. CT. L. REV. (2d) 223, 224 (2016) (arguing that graduates from TWU would be 
able to understand weight of authority and be able to apply the law regardless of their 
studies of the law under a religious perspective). 

395  Newman, supra note 389, at 3.  
396  Craig, The Case for Rejecting TWU, supra note 59, at 164. 
397  Craig, TWU Law, supra note 2, at 646.  
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critical thinking.398 She argued that there is a distinction between other 
Christian universities, such as University of Notre Dame in the United 
States, and TWU: 

The distinction, and it is an important one, is that these institutions 
do not impose formal policies that discriminate on the basis of sexual 
orientation or mandate a statement of faith that is inconsistent with 
creating an institutional environment consistent with some aspects of 
the requirements that the law societies have arrived at in accrediting 
Canadian common law degrees.399  

This distinction argument was accepted by the Ontario Court of 
Appeal.400 

Ultimately, even with the advantage of the Ontario Court of Appeal 
decision, the British Columbia Court of Appeal was not persuaded by 
Professor Craig’s argument on the distinction.401 The BCCA recognized 
that while there is discrimination, it must be balanced with the effects 
on religious freedom.402 There exist two rights, not one.403 That requires 
an assessment of the greater loss.404 The BCCA viewed the negative 
effect on TWU’s religious freedom by the LSBC decision not to accept the 
TWU law program as severe, as opposed to the minimal impact on 
equality rights if TWU is accepted.405  

What remains striking in the academic arguments is the refusal to 
accept the current state of the law of religious accommodation as 
outlined in the TWU 2001 case and onward, including in Reference Re 
Same-Sex Marriage. The academics assume that discrimination, ab 
initio, is wrong even in the realm of a private university and even if it is 
lawful. The emphasis on reforming the law to make it into the image of 
radical equality removes space for institutional religious freedom. That 
is an aggressive stance, and it has met considerable headwind in the 
Nova Scotia and British Columbia courts.  

Nevertheless, this case illustrates that the legal academic world 
plays a very important role in matters of public policy. Canadian legal 
scholars, by far, have been outspoken against TWU.406 Yet they have had 
a major influence upon all the decision bodies that addressed TWU’s law 
school proposal.407 Consider that, but for the academic opposition led by 

398  Id. 
399  Id. 
400  Trinity W. Univ. v. Law Soc’y of Upper Can., 2016 ONCA 518, para. 134 (Ont.). 
401  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, paras. 160–62 (B.C.). 
402  Id. at para. 164. 
403  Id. 
404  Id. at para. 166. 
405  Id. at para. 191. 
406  See sources cited supra note 332 (containing examples of Canadian legal scholars 

voicing their opinions against TWU’s policy). 
407  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, para. 29 (B.C.). 
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the law deans, the Federation would have dealt with the TWU 
application as it has done with the previous law school proposals. It 
would have considered the academic plan in light of the National 
Requirement408 and passed the proposal without controversy. However, 
the anti-TWU opposition caused the Federation to set up a special 
committee to deal with the concerns raised about TWU’s discriminatory 
admissions policy.409 That delayed the accreditation process by a number 
of months at additional cost.410  

Yet, it did not stop there. Once the Federation approved TWU, the 
academics called on the law societies to have the “courage” to disregard 
the Federation’s decision and to independently review the proposal.411 
Three law societies accepted that challenge.412 The taxation on the skills, 
time and effort of the bureaucratic apparatus of each society had to be 
immense. It is one thing for larger societies such as Ontario and British 
Columbia to engage in litigation, but for the smaller Nova Scotia 
Barristers’ Society it was obviously too much. The NSBS did not appeal 
its loss at the Nova Scotia Court of Appeal, perhaps because the cost of 
such an appeal was prohibitive.413 

The common law faculties across Canada have publicly denounced 
TWU.414 Reading through those statements, it is evident that the current 
equality rights paradigm on the campuses of the law faculties cannot 
comprehend that there could exist in Canada a religious university 
legitimately operating a law school while holding to the traditional view 
of marriage as part of its admission criteria.415 It goes against everything 
they stand for416 and, I suggest, their position is in direct opposition to 
the current state of the law on religious accommodation.417 The 
asymmetrical equality norm has become so comprehensive in legal 
analysis at Canada’s law schools that it allows little room for religious 
practices. The advancement of equality rights under the Charter in 
recent years appeared to confirm their presupposition that religion must 

408  National Requirement, FED’N OF LAW SOC’YS OF CAN., http://docs.flsc.ca/National-
Requirement-ENG.pdf (last visited Feb. 20, 2017). 

409  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, paras. 7–9 (B.C.). 
410  Id. 
411  Craig, Law Societies Must Show More Courage, supra note 344. 
412  Trinity W. Univ. v. Law Soc’y of B.C., 2016 BCCA 423, paras. 41–50 (B.C.). 
413  Update on the Trinity Western University Matter, N.S. BARRISTERS’ SOC’Y (Aug. 

15, 2016), http://nsbs.org/news/2016/08/update-trinity-western-university-matter.  
414  Letter from OUTlaws Canada Leaders to Thomas G. Conway, President, Fed’n of 

Law Soc’ys of Can. (Nov. 12, 2014), http://www.startproud.org/wp-content/uploads/2016/03/
2014-11-24-Letter-to-FLSC-with-Enclosures.pdf. 

415  See id. (asserting that TWU’s Community Covenant is clearly discriminatory 
towards LGBTQ students). 

416  Id. 
417  Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, 701 (Can.). 

                                                      

http://docs.flsc.ca/National-Requirement-ENG.pdf
http://docs.flsc.ca/National-Requirement-ENG.pdf
http://nsbs.org/news/2016/08/update-trinity-western-university-matter
http://www.startproud.org/wp-content/uploads/2016/03/2014-11-24-Letter-to-FLSC-with-Enclosures.pdf
http://www.startproud.org/wp-content/uploads/2016/03/2014-11-24-Letter-to-FLSC-with-Enclosures.pdf


2017] RIGHTS INFLATION 253 
 
fade into the background.418 However, the TWU law school proposal has 
totally upset the academic worldview.419 It is as if they were blindsided. 
Not accustomed to a world of private religious universities, their 
assumption was that, “Yes, such universities may exist but they are 
really anachronisms of a bygone era and the legal academic world has 
nothing to fear, as they will never reach our level of expertise.” But 
suddenly TWU shows up and presents not only a law school proposal, 
but one that is unique: a proposal that challenges the very myopic, 
theory-focused law school establishment with a curriculum concentrated 
on practical legal competence, so that its graduates are ready to begin 
work at a law firm immediately upon graduation.420 It promises to fill an 
important gap in legal education—challenging the current law school 
hegemony. 

Though TWU is but a very small Christian establishment, its 
legitimate proposal for a law school, within the context of a Christian 
environment that not only states what it believes but actually carries it 
out on the campus in real time, is now seen as a threat. A threat to the 
one worldview of equality rights. A worldview that has made no place for 
serious religious organizations that actually mean what they say. The 
academic world was quiet as TWU churned out nurses, history, and 
business graduates. However, to produce law graduates who may 
someday sit on the judicial bench or be eligible for high public offices in 
government bureaucracy—that is a totally different matter. Religion, 
that nemesis of equality,421 is about to stride in on the legal fraternity. 
That is a scary proposition to those who see equality as the highest 
human right. That is a view expressed by former SCC Justice Claire 
L’Heureux-Dubé, who stated: “I don’t believe that a fundamental right 
can be reasonable if it’s not compatible with the notion of equality.”422 
The trump of equality rights at the expense of religious freedom seemed 
just about assured. That is now in question. 

CONCLUSION 

I fear that there is falling upon the Western world a shroud of 
irreconcilable differences between the state and religious communities. 

418  See Letter from OUTlaws Canada Leaders to Thomas G. Conway, supra note 414 
(discussing the equality obligations in the legal field). 

419  See id. (claiming the outright unjustness of TWU’s policy regarding sexual 
orientation). 

420  TWU PROPOSAL, supra note 173, at 13–14, https://www.twu.ca/sites/default/files/
assets/proposal-for-a-school-of-law-at-twu.pdf.  

421  Beverley Baines, Equality’s Nemesis?, 5 J.L. & EQUAL. 57, 72−73 (2006). 
422  Haroon Siddiqui, Quebec Charter’s Authoritarian Streak: Siddiqui, TORONTO 

STAR (Sept. 28, 2013), http://www.thestar.com/opinion/commentary/2013/09/28/quebec
_charters_authoritarian_streak_siddiqui.html.  

                                                      

https://www.twu.ca/sites/default/files/assets/proposal-for-a-school-of-law-at-twu.pdf
https://www.twu.ca/sites/default/files/assets/proposal-for-a-school-of-law-at-twu.pdf
http://www.thestar.com/opinion/commentary/2013/09/28/quebec_charters_authoritarian_streak_siddiqui.html
http://www.thestar.com/opinion/commentary/2013/09/28/quebec_charters_authoritarian_streak_siddiqui.html


 REGENT UNIVERSITY LAW REVIEW [Vol. 29:197 
 
254 

This shroud is one of mistrust: a mistrust born from the growing demand 
that the state make sexual equality rights superior to the rights of 
religious communities who continue their religious practice of affirming 
marriage as being of one man and one woman for life. But there is more.  

Canadian constitutional jurisprudence has generally put forth a 
strong tradition and argument for openness toward diversity423 and 
different traditions.424 Indeed, the Charter was birthed out of a liberal 
society that is described as “free and democratic.”425 “[T]he clear and 
consistent jurisprudential message,” Professor Benjamin Berger notes, 
“has been that religion has constitutional relevance because it is an 
expression of human autonomy and choice.”426 The free and democratic 
society presupposes autonomy, choice, and diversity. It in turn 
recognizes that religious individuals, to be free, must be able to organize 
communal associations that assist in their faith commitment and 
practice. The SCC noted:  “The communal character of religion means 
that protecting the religious freedom of individuals requires protecting 
the religious freedom of religious organizations, including religious 
educational bodies . . . .”427 A free and democratic society, therefore, must 
recognize that there should be no asymmetrical equality rights claim 
that destroys religious diversity. Religious liberty has an equality rights 
aspect in and of itself. Diversity, autonomy, and choice allow freedom to 
flourish. 

Nothing has galvanized public discourse over the last fifteen years 
quite like the right of religious communities to continue involvement in 
charitable pursuits such as schools and universities.428 Asymmetrical 
equality advocates have put forth the position that such religious 
enterprises are public endeavors due to the fact that they require the 
state’s imprimatur to be successful. A school or a university requires 
state accreditation to ensure that graduates receive a recognized 
diploma. And when that university “discriminates” against sexual 
minorities by maintaining a code of conduct that expects students to 

423  Trinity W. Univ. v. B.C. College of Teachers, [2001] 1 S.C.R. 772, para. 33 (Can.) 
(“The diversity of Canadian society is partly reflected in the multiple religious 
organizations that mark the societal landscape and this diversity of views should be 
respected.”). 

424  Multani v. Commission Scolaire Marguerite-Bourgeoys, [2006] 1 S.C.R. 256, para 
99 (Can.) (allowing a Sikh boy to wear his kirpan to school).  

425  R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, 352 (Can.). 
426  Benjamin L. Berger, Law’s Religion: Rendering Culture, in LAW AND RELIGIOUS 

PLURALISM IN CANADA 264, 278 (Richard Moon ed., 2015). 
427  Loyola High School v. Quebec (Att’y General), [2015] 1 S.C.R. 613, 618 (Can.) 

(Chief Justice McLachlin and Moldaver J. speaking for the minority position).  
428  See Baines, supra note 421, at 78−79 (arguing that the entrenchment of the 

freedom of religion has caused the religious community in Canada to expect more legal 
protection than they deserve). 
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adhere to heterosexual marriage, then an offense has occurred to the 
non-heterosexual minority. The offense may be classified as a harm to 
dignity.  

This characterization makes it very difficult for a compromise to be 
obtained. Asymmetrical equality advocates demand either the religious 
school not practice its belief on marriage or not receive accreditation.429 
In short, having the institution shut down would be more acceptable to 
this view. This position is simply unworkable for a plural free and 
democratic society. The liberal democratic project to maximize individual 
freedom while maintaining civil peace will not be realized. We are bound 
for troubling politics going forward unless we are collectively able to 
agree to disagree and respect the choices of the other. 

I suggest that the visceral response against TWU is based on the 
underlying apprehension that TWU’s position represents an existential 
threat to the advance of equality rights of the LGBTQ community. There 
is an underlying fear that all the gains the LGBTQ community has 
obtained may slowly whittle away if TWU’s graduates are permitted to 
practice law after having signed on to the Community Covenant 
agreement that openly challenges the modern redefinition of marriage. 

The proverbial elephant in the room that people are ignoring is the 
fact that we are dealing with truth claims430 on the meaning of marriage. 
Both sides are claiming the moral upper hand of “truth.”  

TWU’s religious freedom claim is based on the traditional Christian 
reading of biblical discourse about marriage.431 TWU and those who 
agree with its beliefs would say that God, having made male and female, 
instituted marriage as the ideal that humankind does not have the 
prerogative to change. TWU’s community definition of marriage reflects 

429  Craig, The Case for Rejecting TWU, supra note 59, at 150.  
430  Introducing the concept of “truth” claims in the conclusion of what is already a 

protracted article may seem too much. However, it is something to explore in a further 
piece that I, or others, might want to consider. It begs the question: How can there be two 
different and competing truth claims in this context? Is there a way to test which is 
correct? The concept of “truth” is something many use to defeat the opposing side—often 
seen as intolerant. But “what is truth?” Both sides will have their own definitions and 
views of epistemology. Concepts of science, natural law, and positive law all conjure up 
approaches for further thought. My point here is simply to say that both sides are adamant 
in their positions, and room must be had in a free and democratic society to allow for the 
existence of both. In other words, to allow for diversity rather than asymmetrical 
domination. 

431  Matthew 19:4–6 (New King James) (“For this reason a man shall leave his father 
and mother and be joined to his wife, and the two shall become one flesh . . . . So then, they 
are no longer two but one flesh. Therefore what God has joined together, let not man 
separate.”). 
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the notion that marriage is not simply a “civil” institution,432 but a 
“sacred” institution—that is to say, of a divine, metaphysical origin.  

The opponents of TWU see the matter quite differently. They find it 
problematic that people use religion to support marriage at all.433 To 
them, the opening up of marriage to same-sex couples is a sign of the 
movement’s progress from “formal equality” to “real equality.”434 To 
them, marriage is symbolic—but it’s more than that. “[Marriage] is the 
institution that accords to a union the profound social stamp of approval 
and acceptance of the relationship as being of the highest value.”435 It 
has “priceless social respect, cachet and [honor]. It is the signifier of 
societal approval for a relationship. . . . It is society’s way of 
celebrating—not just recognizing—the union of two people.”436 It is the 
recognition that that they are valuable and society must therefore 
celebrate them.437 For the LGBTQ community, that means society must 
go beyond merely accepting and condoning their same-sex marriages to 
approving of them.438 “Stopping short denotes inferiority; it indicates 
that there is thought to be something problematic with the group and its 
members.”439 

Therefore, when a religious institution carrying on a “public” service 
(i.e., a university) does not celebrate same-sex marriage, the LGBTQ 
community interprets this stance or lack of assent as society degrading 
them and treating them as inferior. In other words, the opposition to 
TWU sees the “marriage issue” as having been settled, and TWU needs 
to become progressive in its view. As BC Bencher Mossop said, just 
because TWU has a legal right to have its community covenant “doesn’t 
mean [TWU] should do it.”440 TWU, from his perspective, should not act 
upon its religious beliefs, because those beliefs are not only 
unacceptable, but also wrong.441  

However, as Justice Campbell, of the Nova Scotia Supreme Court, 
noted: “The Charter is not a blueprint for moral conformity. Its purpose 
is to protect the citizen from the power of the state, not to enforce 

432  Compare Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, 699 (Can.) 
(defining marriage as a civil union between two people) and Matthew 19:4–6 (New King 
James) (defining marriage as the union of a man and a woman). 

433  Bruce MacDougall, The Celebration of Same-Sex Marriage, 32 OTTAWA L. REV. 
235, 247–48 (2000–2001). 

434  Id. at 237. 
435  Id. at 242. 
436  Id. at 252. 
437  Id. at 253. 
438  Id. at 256. 
439  Id. at 257. 
440  Transcript, supra note 230, at 21 (David Mossop). 
441  Id. at 21–22. 
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compliance by citizens or private institutions with the moral judgments 
of the state.”442  

With two such diametrically opposed views, we have the makings of 
a very protracted debate. This necessitates that both TWU (including its 
supporters) and the LGBTQ legal community (including its supporters) 
be willing to agree to disagree on these truth claims and allow mutual 
space for co-existence, because we are occupying the same real estate. 

442  Trinity W. Univ. v. N.S. Barristers’ Soc’y, 2015 NSSC 25, para. 10 (N.S.). 
                                                      



WILL NONPROFIT RELIGIOUS ORGANIZATIONS 
WITHSTAND THE SEXUAL REVOLUTION IN LAW? 

Travis Weber* 

INTRODUCTION 

While the legalization of same-sex marriage may be the most visible 
recent accomplishment of those seeking to reshape law based on a 
philosophy of individual sexual autonomy, these activists are working in 
other areas which don’t draw as much public attention, despite their 
legal significance. One of these involves laws barring discrimination on 
the basis of sexual orientation and gender identity (“SOGI” laws), which 
impact, among other areas, public accommodations law.1 While nonprofit 
religious entities are less likely than for-profit businesses to be 
immediately impacted by SOGI public accommodations laws in the 
context of same-sex marriage,2 cracks are starting to appear in the 
traditional legal protections for the ability of nonprofit religious 
organizations to conduct themselves according to their beliefs with 
autonomy. Given this development, and the fact that the activists 
pushing for such laws show no sign that they want to respect the 
traditional consensus around exemptions and the legal status of 
nonprofit religious organizations,3 anyone concerned about protecting 
religious nonprofits should be very uneasy. 

Indeed, nonprofit organizations, their liability under public 
accommodations laws, and their constitutional defenses are only one 
segment of the larger cultural and legal trends at the intersection of 
religious liberty and same-sex marriage. This Article addresses the 
issues as follows. The first question is whether nonprofits are subject to 
public accommodations laws. Assuming they are, do they have First 
Amendment (or other) defenses against public accommodations SOGI 

*  Travis Weber (LL.M., International Law, Georgetown University Law Center; 
J.D., Regent University School of Law) is the Director of the Center for Religious Liberty at 
the Family Research Council. 

1  See Ryan T. Anderson, Sexual Orientation and Gender Identity (SOGI) Laws 
Threaten Freedom, HERITAGE FOUND. (Nov. 30, 2015), http://www.heritage.org/civil-
society/report/sexual-orientation-and-gender-identity-sogi-laws-threaten-freedom 
(describing proposed pieces of federal and local law seeking to enforce antidiscrimination 
policies on the basis of SOGI in places of public accommodations). 

2  See Ryan T. Anderson & Robert P. George, Liberty and SOGI Laws: An 
Impossible and Unsustainable ‘Compromise,’ CNS NEWS (Jan. 21, 2016, 11:23 AM), 
http://www.cnsnews.com/commentary/ryan-t-anderson/liberty-and-sogi-laws-impossible-
and-unsustainable-compromise-0 (stating that SOGI laws attempt to exempt nonprofits, 
preventing an immediate impact on nonprofits).  

3  See id. (explaining that LGBT activists want sexual orientation to have the same 
legal status as race, regardless of whether the religious exception is upheld).  
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laws? Will churches also be ensnared by these public accommodations 
laws? Additionally, how are these issues explained in the context of the 
broader conflict between religious liberty and the legal imposition of 
same-sex marriage? 

I.  WHAT IS THE RELATIONSHIP BETWEEN OBERGEFELL, SOGI LAWS, AND 
PUBLIC ACCOMMODATIONS LAWS? 

In Obergefell v. Hodges, the Supreme Court held that states must 
issue licenses for same-sex marriages (and recognize such licenses from 
other states) on the same terms as marriages between men and women.4 
The holding binds the government with regard to marriage. It says 
nothing about what other actors must do, and does not require SOGI 
laws.5 

SOGI laws add “sexual orientation” and “gender identity” to 
nondiscrimination laws as protected classes.6 SOGI laws may affect the 
areas of employment, public accommodation, housing, and credit, among 
others.7 SOGI laws bar those entities covered by them from 
discriminating on the grounds that someone is a member of a protected 
class.8 Currently, in the area of public accommodations, twenty-two 
states protect against sexual orientation discrimination and nineteen 
protect against gender identity discrimination.9 This is not even 
counting the many cities and local jurisdictions around the country that 
have enacted such protections in their public accommodations laws. And 
the Equality Act is pending at the federal level.10 

Public accommodations laws generally bar entities with facilities 
open to the public from discriminating on the basis of protected classes 
(which sometimes include sexual orientation and gender identity).11 
Their definitions of what constitutes a public accommodation are often 
very broad, including not just businesses, but entities open to the public 
in any way.12 In the eyes of those advocating for SOGI protections in 
public accommodations laws, they are doing for sexual orientation and 

4  135 S. Ct. 2584, 2605, 2607–08 (2015). 
5  See id. at 2608 (limiting the holding to the issue of marriage licenses without 

extending to the issue of SOGI laws).  
6  Anderson, supra note 1. 
7  Id. 
8  Id.  
9  State Public Accommodation Laws, NAT’L CONF. STATE LEGISLATURES (July 13, 

2016), http://www.ncsl.org/research/civil-and-criminal-justice/state-public-accommodation-
laws.aspx.  

10  Equality Act, H.R. 3185, 114th Cong. (2015). 
11  See, e.g., Hurley v. Irish-American Gay, Lesbian, & Bisexual Grp. of Bos., 515 

U.S. 557, 561 (1995) (Massachusetts public accommodations law). 
12  Daniel Koontz, Hostile Public Accommodations Laws and the First Amendment, 3 

N.Y.U. J.L. & LIBERTY 197, 203 (2008).  
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gender identity what the civil rights advocates did for race protections; 
and in their minds, there are few, if any, distinctions—culturally, 
legally, or theologically. 

However, it is the issue of same-sex marriage, culminating in its 
constitutionalization in Obergefell, that has implicated so many religious 
liberty claims. Without same-sex couples seeking same-sex wedding 
services from small business owners, the religious liberty claims of 
Barronelle Stutzman13 and other similar business owners would not 
have been raised. Thus, while SOGI laws are the vehicle primarily used 
against nonprofits in the context of public accommodations, the issue of 
same-sex marriage has in part precipitated their use. While there are 
religious liberty claims that will arise separate from the issue of same-
sex marriage, in both cases SOGI laws are used. Moreover, the Supreme 
Court’s holding in Obergefell is a marker in the broader push on SOGI 
nondiscrimination, and gives momentum to the push for such laws.  

Entities have been charged with discrimination on the basis of 
sexual orientation when they have refused to treat a same-sex marriage 
the same as a marriage between a man and a woman.14 The entities 
have defended themselves by saying they are not treating the person 
differently because the person identifies as gay or has a certain sexual 
orientation, but, rather, they are only objecting to being complicit in a 
same-sex marriage they find immoral.15 For example, florist Barronelle 
Stutzman had a customer who identified as gay, whom she happily 
served for years.16 But when he asked her to be involved in his same-sex 
wedding, she refused.17 However, the courts (a number of administrative 
tribunals and state courts) have largely refused to recognize this 
distinction.18 Additionally, as part of their response in defending their 
ability to speak and act in accord with religious beliefs, which assert that 
marriage is only the union of a man and a woman, many religious 
entities have asserted free speech, freedom of association, and/or free 
exercise rights protected by the First Amendment.19 

13  See State of Washington v. Arlene’s Flowers | Ingersoll v. Arlene’s Flowers, 
ALLIANCE DEFENDING FREEDOM (Nov. 29, 2016), http://www.adfmedia.org/News/PRDetail/
8608.  

14  Anderson, supra note 1. 
15  Anderson & George, supra note 2. 
16  Barronelle Stutzman, Why a Friend is Suing Me: The Arlene’s Flowers Story, 

SEATTLE TIMES (Nov. 9, 2016, 4:23 PM), http://www.seattletimes.com/opinion/why-a-good-
friend-is-suing-me-the-arlenes-flowers-story/. 

17  Id. 
18  Anderson, supra note 1. 
19  See Hurley v. Irish-American Gay, Lesbian, & Bisexual Grp. of Bos., 515 U.S. 

557, 573 (1995) (explaining the importance of the free speech defense raised); see Boy 
Scouts of Am. v. Dale, 530 U.S. 640, 659 (2000) (holding in favor of the freedom of 
association defense).  
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II. ARE RELIGIOUS NONPROFITS EVEN COVERED BY PUBLIC 
ACCOMMODATIONS LAWS?  

The answer to the question posed by the heading above is: 
sometimes. It obviously depends on the definition of who is covered by 
the public accommodations statute at issue. These laws are often 
tailored and targeted toward businesses and profit-making entities, so 
the commercial aspect of an entity makes it more likely to be covered. 
However, the definition of entities and places covered often tends to be 
quite broad, covering any place open to the public and soliciting the 
public in any way, for profit or not.20 Thus, simply not making a profit 
will usually not exempt an entity from often broadly drafted definitions 
of what is a public accommodation.  

Many states have explicit statutory exemptions for private clubs, 
and religious nonprofits are usually better able to make a case for their 
private nature—which, if they can show, will often exempt them from 
the application of such laws. For instance, one Pennsylvania court found 
that parochial high schools run by the Catholic Church did not fall 
within the definition of a public accommodation.21 The same court 
recently ruled that Catholic colleges do fall within the definition, 
however, for they were explicitly listed in the statute and did not have 
the same factors weighing against inclusion.22  

Other statutes explicitly exempt certain religious nonprofits. New 
Jersey, for instance, exempts any club that is “in its nature distinctly 
private” or schools operated by bona fide religious institutions, but not 
private clubs in general.23 One court ruled that this school exception 
even includes a substance abuse recovery program that is distinctly 
religious.24  

On top of this, a number of states specifically exempt religious 
nonprofits from public accommodations requirements regarding same-
sex marriage.25 Thus, the statutory and judicial protections for nonprofit 

20  Koontz, supra note 12 at 203. 
21  Roman Catholic Archdiocese of Phila. v. Pennsylvania, 548 A.2d 328, 328, 330–31 

(Pa. Commw. Ct. 1988). 
22  Chestnut Hill Coll. v. Pa. Human Relations Comm’n, No. 844 C.D. 2016, 2017 Pa. 

Commw. LEXIS 101, at *9–17, 20 (Pa. Commw. Ct. Apr. 7, 2017). 
23  N.J. STAT. ANN. § 10:5-5(l) (West, Westlaw through L.2017, c. 39 and J.R. No. 1). 
24  Wazeerud-Din v. Goodwill Home & Missions, Inc., 737 A.2d 683, 690 (N.J. Super. 

Ct. App. Div. 1999). 
25  CONN. GEN. STAT. ANN. § 46b-35a (West, Westlaw current with enactments of the 

2016 Feb. Reg. Sess., 2016 May Spec. Sess., and 2016 Sept. Spec. Sess.) (covering “a 
religious organization, association or society, or any nonprofit institution or organization 
operated, supervised or controlled by or in conjunction with a religious organization, 
association or society”); D.C. CODE § 46-406(e)(1) (LEXIS through Feb. 17, 2017) (covering 
“a religious society, or a nonprofit organization that is operated, supervised, or controlled 
by or in conjunction with a religious society”); IOWA CODE ANN. § 216.7 (West, Westlaw 
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entities in the face of SOGI laws are quite uneven and highly dependent 
on the jurisdiction.  

The question of whether the Boy Scouts of America is a place of 
public accommodations illustrates the tenuous state of affairs of 
nonprofits. While multiple courts around the country have held that the 
Boy Scouts are not a place of public accommodations under a number of 
different statutes, the fact that the litigation had to occur at all, and the 
factor-specific inquiries which are often a part of such litigation, do not 
give much cause for comfort. 

The Seventh Circuit held that Title II of the Civil Rights Act, which 
governs public accommodations, did not apply to the Boy Scouts “because 
it is not an ‘establishment’ that ‘serves the public.’ ”26 In doing so, the 
court outlined seven factors to determine whether an organization is a 
private club:  

(1) the genuine selectivity of the group; (2) the membership’s control 
over the operations of the establishment; (3) the history of the 
organization; (4) the use of facilities by nonmembers; (5) the club’s 
purpose; (6) whether the club advertises for members; and, (7) 
whether the club is nonprofit or for profit.27  

through 2016 Reg. Sess. legislation) (excepting from the public accommodations law “[a]ny 
bona fide religious institution with respect to any qualifications the institution may impose 
based on religion, sexual orientation, or gender identity when such qualifications are 
related to a bona fide religious purpose.”); N.H. REV. STAT. ANN. § 457:37(III) (Westlaw 
through Ch. 330 of 2016 Reg. Sess.) (covering “a religious organization, association, or 
society, or any individual who is managed, directed, or supervised by or in conjunction with 
a religious organization, association, or society, or any nonprofit institution or organization 
operated, supervised, or controlled by or in conjunction with a religious organization, 
association, or society”); N.Y. DOM. REL. § 10-b(1) (McKinney, Westlaw through L. 2016, 
Chs. 1 to 519) (covering “a religious entity . . . or a corporation incorporated under the 
benevolent orders law . . . or a not-for-profit corporation operated, supervised, or controlled 
by a religious corporation, or any employee thereof, being managed, directed, or supervised 
by or in conjunction with a religious corporation, benevolent order, or a not-for-profit 
corporation”); VT. STAT. ANN. tit. 9, § 4502(l) (LEXIS through 2015 Adjourned Sess.) 
(covering “a religious organization, association, or society, or any nonprofit institution or 
organization operated, supervised, or controlled by or in conjunction with a religious 
organization, association, or society.”); WASH. REV. CODE ANN. § 26.04.010(7)(b) (Westlaw 
through 2016 Reg. Sess. and First Spec. Sess.) (a religious organization “includes, but is 
not limited to, churches, mosques, synagogues, temples, nondenominational ministries, 
interdenominational and ecumenical organizations, mission organizations, faith-based 
social agencies, and other entities whose principal purpose is the study, practice, or 
advancement of religion”). 

26  Welsh v. Boy Scouts of Am., 993 F.2d 1267, 1278 (7th Cir. 1993) (quoting Title II); 
see also Vargas-Santana v. Boy Scouts of Am., No. 05-2080 (ADC), 2007 WL 995002, at *5 
(D.P.R. Mar. 30, 2007) (holding that the Boy Scouts of America are not a place of public 
accommodations under Title II based on the U.S. Supreme Court’s decision in Dale). 

27  Welsh, 993 F.2d at 1276. 
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Another court added an eighth factor to this list: “[t]he formalities 
observed by the club, e.g., bylaws, meetings, [and] membership cards.”28 

In addition, the Oregon,29 Connecticut,30 Kansas,31 and California32 
Supreme Courts have held that the Boy Scouts did not fall within their 
respective state law’s definition of providers of public accommodations. 
And more recently, a federal court concluded that a Boy Scouts council 
was a private club within the meaning of the Americans with Disabilities 
Act.33 The Boy Scouts are a good example of how membership 
organizations “whose purpose is not closely connected to a particular 
facility” are usually exempt from public accommodations laws.34 
However, when the New Jersey Supreme Court held that the Boy Scouts 
were subject to that state’s nondiscrimination law and not entitled to 
constitutional protections without even trying to tie them to a particular 
facility,35 the Supreme Court had to take up the case and reverse.36 The 
amount of litigation around the Boy Scouts also shows the tenuous state 
of affairs surrounding many other nonprofits and religious entities. 

Some other cases involving religious nonprofits help shed light on 
this question too. In Doe v. California Lutheran High School Association, 
a state court held that a private Christian school was not a “business 
establishment” within the meaning of that term in the public 
accommodations provision of California’s Unruh Civil Rights Act.37 Not 
all nonprofits are automatically exempt from the law:  

[I]n light of the legislative history demonstrating that the Unruh Civil 
Rights Act was intended to extend the reach of California’s prior public 
accommodation statute, the very broad ‘business establishments’ 
language of the Act reasonably must be interpreted to apply to the 
membership policies of an entity—even a charitable organization that 

28  United States v. Lansdowne Swim Club, 713 F. Supp. 785, 796–97 (E.D. Pa. 
1989). 

29  Schwenk v. Boy Scouts of Am., 551 P.2d 465, 469 (Or. 1976). 
30  Quinnipiac Council, Boy Scouts of Am., Inc. v. Comm’n on Human Rights & 

Opportunities, 528 A.2d 352, 360 (Conn. 1987). 
31  Seabourn v. Coronado Area Council, Boy Scouts of Am., 891 P.2d 385, 387 (Kan. 

1995). 
32  Curran v. Mount Diablo Council of the Boy Scouts of Am., 952 P.2d 218, 220 (Cal. 

1998). 
33  Staley v. Nat’l Capital Area Council, 2011 U.S. Dist. LEXIS 61986, *20 (D. Md. 

June 9, 2011). 
34  Welsh v. Boy Scouts of Am., 993 F.2d 1267, 1269 (7th Cir. 1993) (noting that 

regulation of a facility brings an entity more under the purview of public accommodations 
laws). 

35  See Dale v. Boy Scouts of Am., 734 A.2d 1196, 1230 (N.J. 1999) (Handler, J., 
concurring) (arguing that because the Boy Scouts of America operates in multiple locations, 
its activities need not be fixed to one location to qualify as a public accommodation). 

36  Boy Scouts of Am. v. Dale, 530 U.S. 640, 661 (2000). 
37  Doe v. Cal. Lutheran High Sch. Ass’n, 170 Cal. App. 4th 828, 838 (2009). 
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lacks a significant business-related purpose—if the entity’s attributes 
and activities demonstrate that it is the functional equivalent of a 
classic ‘place of public accommodation or amusement.’38  

However, membership organizations like the Boy Scouts (and the school 
at issue here) which are expressive associations with the purpose of 
instilling values (and which select members based on those values) are 
not “business establishments.”39 The challengers’ dismissal for sexual 
misconduct “goes to the very heart of the reason for the existence of the 
school.”40 Even though the school “sells tickets to football games and 
other sporting events” and “sells concessions, T-shirts, and ‘spirit items’ ” 
at these events, “holds fundraising auctions and golf tournaments[,] and 
. . . sells advertising space in yearbooks,” these transactions “do not 
involve the sale of access to the basic activities or services offered by the 
organization,” and do not make the school a “business establishment.”41 

More recently, Mt. Erie Christian Academy, a private, religious 
school in California, refused to admit a student with “two moms.”42 
Though there does not seem to be a lawsuit in this case, it appears as 
though this situation could involve a claim of public accommodations 
discrimination, possibly pitted against constitutional claims, if the school 
is considered a place of public accommodations, though Doe would seem 
to dictate that the school is exempt from the Unruh act.43 

As the Supreme Court observed in Boy Scouts of America v. Dale, 
“[a]s the definition of ‘public accommodation’ has expanded from clearly 
commercial entities, such as restaurants, bars, and hotels, to 
membership organizations . . . , the potential for conflict between state 
public accommodations laws and the First Amendment rights of 
organizations has increased.”44 

Assuming a nonprofit falls within the definition of a public 
accommodation, can it still rely on constitutional rights to claim 
exemption from the law’s purview? 

38  Id. at 837 (quoting Curran v. Mount Diablo Council of the Boy Scouts, 952 P.2d 
218, 236 (Cal. 1998)). 

39  Id. (quoting Curran, 952 P.2d at 697).  
40  Id. at 839. 
41  Id.  
42   David French, Lesbian Parents Try to Force a Christian School to Educate Their 

Child, NAT’L REV. (Sept. 29, 2015, 3:58 PM), http://www.nationalreview.com/corner/424802
/lesbian-parents-try-force-christian-school-educate-their-child-david-french. 

43   Id. 
44  Boy Scouts of Am. v. Dale, 530 U.S. 640, 657 (2000). 
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III. CONSTITUTIONAL RIGHTS VS. PUBLIC ACCOMMODATIONS 
NONDISCRIMINATION LAWS: WHO WINS? 

Assuming nonprofits are covered by SOGI nondiscrimination laws 
in the area of public accommodations, the question remains whether any 
First Amendment freedoms they are exercising will trump such public 
accommodations requirements.  

Generally, and historically,45 the answer is “yes”—through the First 
Amendment’s free speech protections against being compelled to speak a 
certain message and freedom of association protections.46 But the case-
specific answer depends on a number of factors—primarily, how private 
and exclusive an organization is, and whether it is speaking a certain 
message and expressing certain ideas through its actions.  

The Supreme Court has already ruled in two significant cases on 
the conflict between the First Amendment and SOGI public 
accommodations laws. 

A. Free Speech (Compelled Speech) 

In Hurley v. Irish-American Gay, Lesbian, & Bisexual Group of 
Boston, the Supreme Court confronted the issue of whether the “South 
Boston Allied War Veterans Council, an unincorporated association of 
individuals elected from various South Boston veterans groups,” was 
bound by Massachusetts public accommodations law prohibiting 
discrimination on the basis of sexual orientation to accept a group 
promoting homosexuality in its parade.47 The state public 
accommodations law included “any place . . . which is open to and 
accepts or solicits the patronage of the general public and, without 
limiting the generality of this definition, whether or not it be . . . (6) a 
boardwalk or other public highway [or] . . . (8) a place of public 
amusement, recreation, sport, exercise or entertainment.”48 The lower 
courts ruled that the Council was bound by the public accommodations 
law, a finding which the Supreme Court characterized as follows:  

Although the state courts spoke of the parade as a place of public 
accommodations . . . , once the expressive character of both the parade 
and the marching GLIB contingent is understood, it becomes apparent 

45  I say “historically” because examination of the flimsy logic and reasoning in the 
federal court decisions constitutionalizing same-sex marriage leading up to Obergefell 
reminds one just how driven the federal judiciary is by cultural trends and “elite” public 
opinion. Given that federal judges are so influenced by their fellow “elites,” I don’t have 
much faith that the law will serve as a bulwark against the wave of public opinion in favor 
of SOGIs being driven by cultural worship of individual sexual autonomy. 

46   Hurley v. Irish-Am. Gay, Lesbian, & Bisexual Grp. of Bos., 515 U.S. 557, 563, 
573 (1995). 

47  Id. at 560.  
48  Id. at 561–62 (alterations in original). 

                                                      



2017]  WITHSTANDING THE SEXUAL REVOLUTION IN LAW 267 
 

that the state courts’ application of the statute had the effect of 
declaring the sponsors’ speech itself to be the public accommodation.49 
The Supreme Court rejected this notion, reasoning that the public 

accommodations statute is  
a piece of protective legislation that announces no purpose beyond the 
object both expressed and apparent in its provisions, which is to 
prevent any denial of access to (or discriminatory treatment in) public 
accommodations on proscribed grounds, including sexual orientation. 
On its face, the object of the law is to ensure by statute for gays and 
lesbians desiring to make use of public accommodations what the old 
common law promised to any member of the public wanting a meal at 
the inn, that accepting the usual terms of service, they will not be 
turned away merely on the proprietor’s exercise of personal 
preference.50  

However,  
[w]hen the law is applied to expressive activity in the way it was done 
here, its apparent object is simply to require speakers to modify the 
content of their expression to whatever extent beneficiaries of the law 
choose to alter it with messages of their own. But in the absence of 
some further, legitimate end, this object is merely to allow exactly what 
the general rule of speaker’s autonomy forbids.51 
Thus, the Court concluded the application of the public 

accommodations law infringed on the parade organizers’ free speech, 
specifically the right under the compelled speech doctrine to control the 
content of their message and be free from being compelled to speak a 
certain message.52 

Hurley will be helpful to show that (1) nonprofit organizations are 
engaging in expressive activity, and (2) the application of SOGI public 
accommodations laws requires them to modify their messages. It may be 
more difficult for some to show that the beneficiaries of SOGI laws are 
seeking to alter the message with “messages of their own.” Yet if 
preventing such “discrimination” is not a “further, legitimate end,” the 
speaker’s rights should prevail. It must be noted that the Court observed 
this case was not about  

any dispute about the participation of openly gay, lesbian, or bisexual 
individuals in various units admitted to the parade. Petitioners 
disclaim any intent to exclude homosexuals as such, and no individual 
member of GLIB claims to have been excluded from parading as a 
member of any group that the Council has approved to march.53  

Rather,  

49  Id. at 572–73 (citations omitted). 
50  Id. at 578. 
51  Id. (emphasis added). 
52  Id. at 581.  
53  Id. at 572. 
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the disagreement goes to the admission of GLIB as its own parade unit 
carrying its own banner. Since every participating unit affects the 
message conveyed by the private organizers, the state courts’ 
application of the statute produced an order essentially requiring 
petitioners to alter the expressive content of their parade.54  

Yet, many nonprofits will be able to show that forced inclusion of certain 
individuals does force them to change their message. If the individual 
they are forced to include expressly states a certain disagreeable 
message, the compelled speech claim is even stronger.  

Oddly enough, Hurley was relied on to protect the autonomy of the 
National Education Association from having to admit an ex-gay group to 
its meeting, where it wanted to promote the support of the homosexual 
lifestyle.55 

By being forced to include individuals living in ways they disagree 
with, nonprofits are being compelled to speak a certain message: “This 
lifestyle is okay.” If the individual they are forced to include explicitly 
states a message they disagree with, they are being compelled even 
further. In a diverse society, people will disagree about a number of 
matters. They shouldn’t be forced to agree with their fellow citizens, no 
matter how much agents of conformity want them to. 

B. Freedom of Association (Expressive Association) 

In Boy Scouts of America v. Dale, the Court confronted the issue of 
whether New Jersey’s Law Against Discrimination (“LAD”), prohibiting 
sexual orientation discrimination in public accommodations, violated the 
nonprofit Boy Scouts organization’s First Amendment rights.56 The law, 
as applied, would bar the organization from removing from membership 
“an avowed homosexual and gay rights activist” on the grounds “that 
homosexual conduct is inconsistent with the values [the Boy Scouts 
organization] seeks to instill.”57 The public accommodations law was 
broad, and “include[d] places that often may not carry with them open 
invitations to the public, like summer camps and roof gardens.”58 
However, “[i]n this case, the New Jersey Supreme Court went a step 
further and applied its public accommodations law to a private entity 
without even attempting to tie the term ‘place’ to a physical location.”59 

54  Id. at 572–73 (citation omitted). 
55  See Parents & Friends of Ex-Gays, Inc. v. Gov’t of the Dist. Office of Human 

Rights, 2008 CA 003662 P (MPA), at *7 (D.C. Super. Ct. June 26, 2009) (explaining that 
Massachusetts public accommodations law does not require parade organizers to include 
homosexuals in their parade). 

56  530 U.S. 640, 644 (2000). 
57  Id. 
58  Id. at 657. 
59  Id. 
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The Supreme Court wasn’t buying it. In cases like this and Hurley, 
the Court observed, “the associational interest in freedom of expression 
has been set on one side of the scale, and the State’s interest on the 
other.”60 However, “[t]he state interests embodied in New Jersey’s public 
accommodations law do not justify such a severe intrusion on the Boy 
Scouts’ rights to freedom of expressive association.”61 Making the Boy 
Scouts include an openly gay scout master “would significantly affect the 
Boy Scouts’ ability to advocate public or private viewpoints”62 by 
“forc[ing] the organization to send a message, both to the youth members 
and the world, that the Boy Scouts accepts homosexual conduct as a 
legitimate form of behavior.”63 The Court “concluded that a state 
requirement that the Boy Scouts retain Dale as an assistant scoutmaster 
would significantly burden the organization’s right to oppose or disfavor 
homosexual conduct,” and thus held that the application of public 
accommodations law in this way was unconstitutional.64  

In its opinion, the Court heavily relied on and noted similarities to 
Hurley,65 as the forced inclusion of the openly gay scout master forced 
the Boy Scouts to change the message it was communicating. In both 
cases (one being about compelled speech and the other about expressive 
association), the important issue was control over one’s speech, message, 
and expression (which can be communicated by one’s conduct). 

Not all nonprofits will be protected in this manner, however. As the 
organization is viewed as more generally open to the public and not 
communicating a specific message, it will be less able to assert 
constitutional rights against the application of public accommodations 
nondiscrimination laws. 

In Roberts v. United States Jaycees, the Supreme Court held that 
the Jaycees, a nonprofit membership group, was bound by the state’s 
broad public accommodations law preventing discrimination on the basis 
of sex. The Court reasoned that the group was large, unselective, and 
open to the public without a strong delineation between the activities of 
members and non-members—not small, intimate, or private enough to 
remove it from the purview of such laws with regard to freedom of 
intimate association.66 The Court also rejected an expressive association 
claim, noting that the group had already opened itself up to women to 
some degree, and “Minnesota’s compelling interest in eradicating 

60  Id. at 658–59. 
61  Id. at 659. 
62  Id. at 650. 
63  Id. at 653. 
64  Id. at 659. 
65  Id.  
66  Roberts v. U.S. Jaycees, 468 U.S. 609, 621–22 (1984). 
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discrimination against its female citizens justifies” any infringement on 
the group’s freedom of expressive association.67 

Is this correct? Even assuming the Jaycees opened themselves up to 
the public to a larger degree, it seems this is the wrong result. Courts 
should more readily defer to private parties’ claims about what infringes 
on their speech or religion in this important and sensitive area of First 
Amendment rights, rather than meddle in these matters. Indeed, they 
already do so in three areas. 

First, under the First Amendment’s “ministerial exception,” the 
government cannot review the hiring and firing decisions of churches 
and religious organizations.68 This exemption prohibits virtually any 
governmental or judicial interference with hiring or firing decisions for 
those to whom it applies.  

Second, the First Amendment’s church autonomy doctrine requires 
the government to stay out of deciding whether a religious doctrine is 
sincere or correct.69 This doctrine, drawn from the First Amendment’s 
Free Exercise and Establishment Clauses, provides that courts do not 
have jurisdiction to decide disputes which are simply ecclesiastical or 
related to religious doctrine.70 Courts abstain from meddling in such 
religious decisions. In such cases, courts accept the religious authority’s 
decision on the question of what the religion requires, and they don’t 
wade into such matters to decide that question themselves.71 

Third, in a free exercise analysis or when examining a claim under 
the Religious Freedom Restoration Act (RFRA), a court must accept at 
face value a claimant’s showing of a sincere religious belief that the 
claimant asserts has been substantially burdened, instead of 
substituting the court’s own judgments for that of the plaintiff on these 
points.72 Moreover, the government often stipulates to such religious 
matters.73  

67  Id. at 621, 623. 
68  Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 S. Ct. 694, 

710 (2012). 
69  See Priests for Life v. U.S. Dep’t of Health and Human Servs., 772 F.3d 229, 247 

(D.C. Cir. 2014) (stating that it is not the court’s role to determine the sincerity of an 
individual’s religious belief).  

70  See Victor Schwartz & Christopher Appel, The Church Autonomy Doctrine: Where 
Tort Law Should Step Aside, 80 U. CIN. L. REV. 431, 453 (2011) (stating that churches have 
a First Amendment right to make decisions on ecclesiastical issues free from interference 
from civil authorities). 

71  See id. at 448–49 (explaining how the Court in Watson v. Jones, 80 U.S. 679 
(1871), refused to intrude into the ecclesiastical matters of the Presbyterian Church). 

72  Priests for Life, 772 F.3d at 247 (“Plaintiffs are correct that they—and not this 
Court—determine what religious observance their faith commands.”). 

73  See Eugene Volokh, Religious Exemptions – A Guide for the Confused, WASH. 
POST: VOLOKH CONSPIRACY (Mar. 24, 2014), https://www.washingtonpost.com/news/volokh-
conspiracy/wp/2014/03/24/religious-exemptions-a-guide-for-the-confused/?utm_term=.
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These are wise reminders of the line between government intrusion 
and freedom as we consider freedom of association claims in the 
nondiscrimination context. 

Unfortunately, the holding in Jaycees places the courts in the role of 
judging a group’s beliefs—which, if the courts took on this role for 
churches, would even more seriously infringe on freedom. As Professor 
Jonathan Turley points out, Justice Stevens in his dissent in Dale felt 
comfortable standing in judgment of the Boy Scouts and determining 
that their belief in being “morally straight” and “clean” did not refer to 
homosexuality in any way.74 Justice Stevens claimed, “[i]t is plain as the 
light of day that neither one of these principles—‘morally straight’ and 
‘clean’—says the slightest thing about homosexuality. Indeed, neither 
term in the Boy Scouts’ Law and Oath expresses any position 
whatsoever on sexual matters.”75 The point is not whether one agrees 
with the Scouts; but, rather, who has the authority to determine the 
freedom of private citizens and groups in a free society. As Professor 
Turley observes, “[t]he Court has placed itself, and lower courts, as the 
ultimate arbiter of the importance of particular exclusionary principles 
to an organization . . . . It is a role that is pregnant with dangers for 
judicial bias and that leaves core speech and associational rights 
uncertain and fluid.”76 

However, the more a group can show it exists to primarily spread 
ideas (as opposed to provide services), along with its exclusivity and 
privacy in accord with the factors above, the more likely it will be 
protected in the face of sexual orientation discrimination claims. 

One interesting note on Hurley and Dale: in both cases, those 
fighting to defend their constitutional right eventually voluntarily gave 
it up. In 2015, the Boy Scouts started allowing men living a gay lifestyle 
to serve as leaders (two years after it allowed the same for troops).77 
Notably, this is not even satisfactory to advocacy groups like the ALCU 
pushing the agenda of the sexual revolution, as they now want all 
religious groups affiliated with the Boy Scouts to be barred from using 

4118c40a5ab4 (explaining that since courts do not have the discretion to determine 
whether one’s religious beliefs are reasonable, they often must accept one’s assertion of a 
sincerely held religious belief at face value).  

74  Jonathan Turley, An Unholy Union: Same-Sex Marriage and the Use of 
Governmental Programs to Penalize Religious Groups with Unpopular Practices, in SAME-
SEX MARRIAGE AND RELIGIOUS LIBERTY 59, 70 (Douglas Laycock, Anthony R. Picarello, Jr., 
& Robin Fretwell Wilson eds., 2008) (quoting Boy Scouts of Am. v. Dale, 530 U.S. 640, 659 
(2000) (Stevens, J., dissenting)).  

75  Boy Scouts of Am. v. Dale, 530 U.S. 640, 668–69 (2000) (Stevens, J., dissenting). 
76  Turley, supra note 74 at 70. 
77  Todd Leopold, Boy Scouts Change Policy on Gay Leaders, CNN (July 28, 2015, 

9:16 AM), http://www.cnn.com/2015/07/27/us/boy-scouts-gay-leaders-feat/.  

                                                                                                                            

https://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/03/24/religious-exemptions-a-guide-for-the-confused/?utm_term=.%E2%80%8C4118c40a5ab4
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their own beliefs as a guide to selecting their Scout leaders.78 And, in 
New York City, the council presiding over that city’s St. Patrick’s Day 
Parade voluntarily admitted a gay rights group marching under its own 
banners, after several years of pressure and boycotts by Mayor Bill de 
Blasio and gay rights groups.79 While Hurley dealt with the parade in 
Boston, it settled the same issue for the NYC parade. The NYC parade 
committee is not compelled by law, and is aware it is not compelled, to do 
what it has now decided to do anyway—give in to pressure.80 This is a 
reminder that while the law has an impact, cultural trends and forces 
matter too—perhaps more so in some ways. 

C. Conflicts Involving Same-Sex Marriage 

The conflict between the constitutional rights of nonprofits and a 
SOGI nondiscrimination claim in public accommodations provoked by a 
same-sex wedding has already manifested itself in at least one case. 

In Bernstein v. Ocean Grove Camp Meeting Association, a religious 
association owned land used for religious purposes, but also land open to 
the public for general use, including a boardwalk pavilion which it 
opened to the public to host wedding ceremonies.81 In 2007, the 
Association refused to conduct a same-sex wedding under the recently 
enacted civil union law in New Jersey, and the couple complained to the 
New Jersey Division of Civil Rights, which referred the case to an 
administrative law judge (“ALJ”).82 He found the Association fell under 
the definition of a public accommodation in New Jersey’s Law Against 
Discrimination (“LAD”), and rejected the Association’s free exercise, free 
speech, and freedom of association claims.83 The Association appealed 
the ruling to the Director of the Division on Civil Rights of the New 
Jersey Attorney General’s Office (“Director”), who affirmed the holdings 

78  Lorenzo Liang, Don’t Clap Just Yet for the Boy Scouts, ACLU (Aug. 10, 2015, 2:15 
PM), https://www.aclu.org/blog/speak-freely/dont-clap-just-yet-boy-scouts.  

79  Brian Fraga, NYC’s St. Patrick’s Parade Will Feature Gay Groups, but Not Pro-
Life Ones, NAT’L CATH. REG. (Mar. 16, 2016), http://www.ncregister.com/daily-news/nycs-
perverse-st.-patricks-parade-will-feature-gay-groups-but-not-pro-life.  

80  See Debbie McGoldrick, Gays to March in NYC Parade, with Cardinal Dolan as 
2015 Grand Marshal, IRISH CENT. (Sept. 2, 2014, 10:54 PM), http://www. irishcentral.com/
news/irishvoice/gays-to-march-in-nyc-parade-cardinal-dolan-2015-grand-marshal 
(providing an example of the NYC parade allowing a gay-rights group to participate in the 
march).  

81  Findings, Determination, and Order, Bernstein v. Ocean Grove Camp Meeting 
Ass’n, No. CRT 6145-09, at *2–3 (N.J. Div. Civ. Rights Oct. 22, 2012) [hereinafter Civil 
Rights Division Opinion]. 

82  Id. at *1, *3. 
83  Id. at *3–4. 
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of the ALJ.84 This is the final decision in the matter, and the case 
appears to have been concluded at this point.  

The LAD has a broad definition of a public accommodation, though 
it does exempt any organization “which is in its nature distinctly 
private.”85 However, as the ALJ noted in his opinion, “[t]he LAD broadly 
defines public accommodation to include any ‘boardwalk, or seashore 
accommodation; any auditorium, meeting place, or hall.’ ”86 

The Director ruled that the pavilion was a place of public 
accommodation, finding that the Association (1) invited the general 
public in, (2) had close ties with the government through its application 
for property tax exemption (on the condition that it would open its 
pavilion to all members of the public equally as defined in New Jersey 
law) that it had submitted and had granted for years until these 
proceedings, and (3) is similar to the enumerated public 
accommodations.87 He found that the Association “treated the [p]avilion 
differently than its chapels and other places of worship.”88 The 
Association did not open chapels and other places of worship to the 
public as it did the pavilion.89 The Director distinguished this case from 
another in which a counseling program was run by a religious 
organization and held to not be a place of public accommodation, as it 
was intrinsically religious and the Association was not—because it was 
open to the public without much screening.90 In the eyes of the state, the 
pavilion was open to the public without much oversight, and the fact 
that the Association was a religious organization did not automatically 
exempt it.91 The Association could have received another type of tax 
exemption, which would not have triggered the nondiscrimination 
requirement, but the Director dismissed this argument, noting the 
Association had chosen the exemption at issue.92 

The Director also rejected the Association’s freedom of association 
claim, distinguishing Dale and Hurley on grounds that while they 
prohibited attempts to alter a speaker’s message, here the Association 

84  Id. at *1.  
85  Id. at *6.  
86  Initial Decision, Bernstein v. Ocean Grove Camp Meeting Ass’n, No. CRT 6145-

09, at *4 (N.J. Office Admin. Law Jan. 12, 2012) [hereinafter ALJ Opinion] (quoting N.J. 
STAT. ANN. § 10:5-5(l) (West, Westlaw through L.2017, c. 39 and J.R. No. 1)). 

87  Civil Rights Division Opinion, supra note 81, at *6.  
88  Id. at *9. 
89  Id.  
90  Id. at *9–10 (citing Wazeerud-Din v. Goodwill Home & Missions, Inc., 737 A.2d 

683, 688 (App. Div. 1999). 
91  Id. at *7, 10 (noting that the venue was offered without mention of Ocean Grove’s 

religious views, reservation fees were accepted with limitation, and solicitations put out by 
Ocean Grove showed that it only screened applications for availability). 

92  Id. at *9. 
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was “not being forced to include or adopt any message” of the couple 
seeking the civil union.93 The Director argued, 

[i]n this case, the element of forced inclusion or forced speech that 
characterize associational rights cases is simply not present. [The 
Association] is not being compelled to accept an unwanted candidate 
as a leader, or even a member, in its organization. Nor are [the 
Association’s] members being forced to associate with [the same-sex 
couple] on any level. [The Association] is not being forced to include or 
adopt any message of the [same-sex couple].94  
The Director argued that “[u]nlike the parade in Hurley, there is 

nothing inherently expressive about the secular business activity of 
renting a boardwalk pavilion, particularly where, as here, [the 
Association] ordinarily approved all applications without questioning 
whether the use would conform to [the Association’s] religious tenets.”95 
Renting out the pavilion without inquiring into the religious beliefs of 
the renters and not being involved in the ceremony are activities “largely 
detached from associational expression or speech.”96 

But is this true?  
As the ALJ pointed out, the Association asserted it had a “wedding 

ministry,” but rented its space to all sorts of weddings between men and 
women—both Christian and non-Christian.97 In the mind of the ALJ, the 

ceremonies might have been devoid of references to Christian doctrine, 
might have contained language or symbolism antithetical to Christian 
doctrine, and any passerby could stop to listen. The arm’s length 
nature of the transactions gave respondent a comfortable distance 
from notions incompatible with its own beliefs. That same distance 
pertained to civil unions.98 
Nevertheless, the compelled speech and freedom of association 

claims are weighty enough that the Association should have prevailed in 
this case. The problem with the current outcome is that it puts the judge 
in the position of deciding religious beliefs. If one’s religion permits one 
to perform non-Christian weddings, but not same-sex weddings, that’s 
not the judge’s call. People of faith might even differ on this question for 
theological reasons, but it is still not the government’s decision. 

The Director relied on Rumsfeld v. Forum for Academic and 
Institutional Rights, Inc., in which the Supreme Court upheld a law that 
cut off funding to colleges that refused to permit military recruiters the 

93  Id. at *11–12. 
94  Id. at *12.  
95  Id. 
96  Id. 
97  ALJ Opinion, supra note 86, at *5. 
98  Id. at *6. 
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same access as other recruiters.99 The schools were trying to exclude the 
military on the grounds that it did not meet their sexual orientation 
nondiscrimination policy due to the military’s “Don’t ask, don’t tell” 
policy.100 FAIR was an unconstitutional conditions case dealing with 
government funding, not tax exemption—in the military, moreover—an 
area in which Congress has significant constitutional power to 
legislate.101  

First, the Court noted in that case, “a funding condition cannot be 
unconstitutional if it could be constitutionally imposed directly,” and 
“[b]ecause the First Amendment would not prevent Congress from 
directly imposing the Solomon Amendment’s access requirement, the 
statute does not place an unconstitutional condition on the receipt of 
federal funds.”102 The same is hardly true here; the state of New Jersey 
can’t impose its nondiscrimination requirements on the Association 
without any consideration of the constitutional issue.  

Another significant point of distinction is that the schools in FAIR 
can still state their disagreement with the government’s policy (a point 
which the Court relied on in concluding there was no unconstitutional 
restriction on free speech),103 but statements about belief in the context 
of public accommodations laws will often be interpreted as an “intent to 
discriminate.”104 Thus, the Director’s analogy is not sound. 

FAIR is also distinguishable because the entire case hinged on a 
funding conditions issue, while here the tax exemption issue was only 
one aspect of this case. Here, as in Dale and Hurley, the primary issue is 
constitutional rights being pitted against nondiscrimination laws. The 
Court in FAIR said the message of the schools was not altered like that 
of the parade in Hurley, for “the schools are not speaking when they host 
interviews and recruiting receptions,” and “[u]nlike a parade organizer’s 
choice of parade contingents, a law school’s decision to allow recruiters 
on campus is not inherently expressive.”105 According to the Court, a 
parade is expressive, and recruiting access is not.106 In the eyes of the 
Court, comparing recruiter access to Dale and Hurley “overstates the 

99  Rumsfeld v. Forum for Acad. & Institutional Rights, Inc., 547 U.S. 47, 51, 70 
(2006). 

100  Id. at 52. 
101  Id. at 52–53, 58–59. 
102  Id. at 59–60. 
103  Id. at 69–70. 
104  See, e.g., State v. Arlene’s Flowers, Inc., 389 P.3d 543, 552–53 (Wash. 2017) 

(holding that a florist violated a state public accommodations law by declining to provide 
services for a same-sex wedding ceremony on the basis of her religious beliefs).  

105  Rumsfeld, 547 U.S. at 64. 
106  Id. 
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expressive nature” of recruiter access.107 The Court in FAIR also noted 
the recruiting law does not force schools to accept members they did not 
desire, while the nondiscrimination law in Dale does. But the expressive 
quality of a wedding seems closer to a parade or membership 
organization than access to recruiters. There is more of an “acceptance” 
conveyed by the presence of a wedding party than campus recruiters.  

The Director also relied on Pruneyard Shopping Center v. Robins, 
where the issue was whether a state constitutional free speech right, 
which permitted speech and petitioning on private shopping centers, 
caused a violation of the First Amendment free speech right to not be 
forced to support others’ speech and the Fifth Amendment property right 
prohibiting taking of private property of the owner of the shopping 
center.108 It involved a situation in which state free speech rights were 
more protective than federal free speech and property rights, which 
resulted in them being in conflict.109 But it did not involve a situation 
pitting nondiscrimination laws against free speech rights, as in Hurley, 
Dale, and Bernstein. The state free speech rights being asserted in 
Pruneyard are different and arguably more important than the 
nondiscrimination principles in the LAD. Regardless, the shopping 
center in Pruneyard is large and contains many different entities on the 
premises.110 The pavilion in Bernstein is small and the only entity 
involved is the Association. Is the Association in Bernstein really more 
similar to the shopping center, or to the Boy Scouts and the St. Patrick’s 
Day Parade organizers? The latter seem more similar. In addition, the 
court in Pruneyard noted the property owner could post signs saying the 
message being communicated is not his.111 But would that not still 
violate the LAD in Bernstein? It seems likely.  

FAIR and Pruneyard are not more applicable to Bernstein than 
Hurley and Dale. The former involve funding conditions and a battle of 
free speech rights—neither of which are present in Bernstein—while the 
latter involve nondiscrimination laws being pitted against constitutional 
rights—exactly what Bernstein concerns. The average viewer is certainly 
more likely to mistake the same-sex wedding for the message of the 
religious organization on whose property it takes place, than a 
recruiter’s message for the university’s where they are present or a 
protestor’s for that of the owner of the shopping plaza where he or she 
protests. 

107  Id. at 70. 
108  447 U.S. 74, 76–77, 82 (1980). 
109  See id. at 79–81 (discussing how states can adopt more expansive constitutional 

protections than those in the federal Constitution, provided the expansive state protections 
do not infringe on federal constitutional rights). 

110  Id. at 83.  
111  Id. at 87. 
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Lastly, the Director rejected the free exercise claim on the grounds 
that the LAD was neutral and generally applicable.112 

Even in this case, there is a conflation of sexual orientation status 
and same-sex marriage (or civil unions).113 As Barronelle Stutzman’s 
case described above shows, this is not true.114 

Should the Association have sought tax exemption through its 
religious nature instead of the property exemption? It’s a reasonable 
question, but the Association should still have prevailed in this case. It’s 
practically a church; being closely associated with the United Methodist 
Church.115 The voting members of its Board of Trustees must be either 
clergy or members of the United Methodist Church.116 The Association 
also operated multiple religious institutions which it closely controlled.117 
In a prior case that arose in New Jersey on the question of whether the 
LAD applied to religiously-affiliated organizations which are places of 
worship, the Director had announced that the state “does not consider 
places of worship to be ‘public accommodations,’ and therefore the LAD 
provisions applicable to public accommodations have never been and 
would not now be applied to them.”118 Why did New Jersey not take the 
same position with respect to the religiously-affiliated organization here? 
After its litigation—which appears to not have proceeded beyond the 
administrative level—the Association discontinued offering its property 
to the public for wedding ceremonies.119  

While this case only serves as one state administrative precedent on 
this issue, we can expect more conflicts between SOGI public 
accommodations laws and the constitutional rights of nonprofits to arise 
in the future. When they do, courts should find that such entities are 
protected under Dale and Hurley. 

How else might nonprofits defend themselves, aside from asserting 
their First Amendment protections? The federal RFRA could offer a good 
defense, as would state RFRAs. What would be most helpful are laws 
offering clear exemptions for religious nonprofits like Mississippi’s H.B. 

112  Civil Rights Division Opinion, supra note 81, at *14. 
113  Id. at *15.  
114  See supra notes 14–18 and accompanying text.  
115  Civil Rights Division Opinion, supra note 81, at *2.   
116  2016 OGCMA Board of Trustees, OCEAN GROVE CAMP MEETING ASS’N, http://

www.oceangrove.org/board-of-trustees-1 (last visited Mar. 20, 2017).  
117  Civil Rights Division Opinion, supra note 81, at *2. 
118  Presbytery of N.J. of the Orthodox Presbyterian Church v. Florio, 830 F. Supp. 

241, 246 (D.N.J. 1993). 
119  See Rob Spahr, Lesbian Couple Discriminated Against by Ocean Grove 

Association, State Says, NJ.COM (Oct. 24, 2012, 7:53 AM), http://www.nj.com/monmouth/
index.ssf/2012/10/lesbian_couple_discriminated_against_by_ocean_grove_association_state
_says.html. 
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1523;120 these laws are needed in other states too. The First Amendment 
Defense Act would provide protections on the federal level.121 Either 
these statutory defenses or constitutional protections will be helpful to 
nonprofits in the years ahead. 

IV. WILL CHURCHES BE ENSNARED BY PUBLIC ACCOMMODATIONS LAWS? 

Apart from nonprofit organizations generally, churches specifically 
could be ensnared in some legal scenarios involving same-sex marriage 
in the post-Obergefell era—an issue of concern to many pastors and 
laypeople alike. Specifically, the answer to the question of whether 
churches fall under the jurisdiction of public accommodations laws could 
affect whether they can be forced to permit same-sex marriages on their 
property and in their facilities.  

While states may have a private club exemption, explicit mention of 
churches is less common, and states vary on the issue. Colorado, for 
example, exempts churches from its public accommodations law,122 in 
contrast to other states that specifically include churches.123 Other 
states’ statutes are silent on the matter.124 Logically, if private clubs or 
religious organizations are exempt, churches should be exempt. But 
cultural elites who increasingly do not understand religion may not 
understand the need for autonomy on the part of churches as much as 
they would see it as necessary for a private secular club (though it makes 
sense they would see a church as exempt if, for instance, schools 
operated by bona fide religious institutions are exempt, as in New 
Jersey).  

Even when a particular public accommodations law does not 
expressly state whether churches fall under the purview of the law, a 
court or administrative authority may make the determination. For 
instance, in New Jersey, where the statute, the LAD, is silent, the 
Director of the Division of Civil Rights announced in one case that the 

120  H.B. 1523, 2016 Leg., Reg. Sess. (Miss. 2016).  
121  H.R. 2802, 114th Cong. (2015).  
122  COLO. REV. STAT. § 24-34-601 (LEXIS through 2016 Second Reg. Sess.). 
123  HAW. REV. STAT. ANN. § 572B-9.5(a) (LexisNexis, LEXIS through 2016 Second 

Spec. Sess.) (permitting religious organizations to deny the use of their facilities for same-
sex marriages on the basis of their religious beliefs). But see Gail Finke, Religious Freedom 
in Hawaii, CATH. EXCHANGE (Nov. 19, 2013), http://catholicexchange.com/hawaii-mammon-
marriage (explaining that while the statute exempts clergy or religious societies from 
performing same-sex weddings, a church can lose this exemption when it operates its 
facility as a for-profit business). Hawaii’s public accommodations law was challenged by a 
church before it contained this exemption, but was subsequently amended with this 
exemption. Emmanuel Temple v. Abercrombie, 903 F. Supp. 2d 1024, 1026–27 (D. Haw. 
2012). 

124  N.J. STAT. ANN. § 10:5-5(l) (West, Westlaw through L.2017, c. 39 and J.R. No. 1) 
(listing no exceptions for churches). 
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state “does not consider places of worship to be ‘public accommodations,’ 
and therefore the LAD provisions applicable to public accommodations 
have never been and would not now be applied to them.”125 In another 
case, a court clarified that a church does not fall under Connecticut’s 
public accommodations statute.126 

Just in the last several months, administrative actions in several 
states have potentially implicated churches. The state of Iowa published 
guidance purporting to bring churches under the purview of its public 
accommodations law that prohibited discrimination on the basis of 
sexual orientation or gender identity.127 The guidance states: 

DOES THIS LAW APPLY TO CHURCHES? 
Sometimes. Iowa law provides that these protections do not apply to 
religious institutions with respect to any religion-based qualifications 
when such qualifications are related to a bona fide religious purpose. 
Where qualifications are not related to a bona fide religious purpose, 
churches are still subject to the law’s provisions. (e.g. a child care 
facility operated at a church or a church service open to the public).128 
Though based on the exemption for religious institutions in these 

matters when tied to a “bona fide religious purpose,” it is unclear how 
the state would define this term. If the Commission has the power to 
determine what this is, that is a problem. The guidance bans advertising 
in a discriminatory manner,129 hostile or unwelcoming comments by 
churches (which implicates speech),130 and restricting access to facilities 
in a discriminatory manner.131  

Cornerstone World Outreach Church in Iowa has sent a demand 
letter to the state requesting that “[t]he Commission amend its 
published policy . . . to clarify that it will not apply Iowa Code § 216 
against churches,” and “publicly acknowledge that 
because . . . Cornerstone World Outreach, is a church, that . . . it will be 
exempt from enforcement action by the Commission in regards to Iowa 
Code § 216.”132 The Commission subsequently went public with a press 
release, stating that a revised version of the brochure had been 

125  Presbytery of N.J. of the Orthodox Presbyterian Church v. Florio, 830 F. Supp. 
241, 246 (D.N.J. 1993). 

126  Traggis v. St. Barbara’s Greek Orthodox Church, 851 F.2d 584, 586 (2d Cir. 
1988). 

127  IOWA CIV. RTS. COMM’N, A PUBLIC ACCOMMODATIONS PROVIDER’S GUIDE TO IOWA 
LAW, http://www.adfmedia.org/files/SOGIPublicAccom.pdf. 

128  Id.  
129  Id. 
130  Id. 
131  Id.  
132  Letter from Chelsey Youman, Chief of Staff & Counsel, First Liberty Inst., to 

Kristin H. Johnson, Exec. Dir., Iowa Civil Rights Comm’n (July 5, 2016), http://firstliberty.
org/wp-content/uploads/2016/07/Iowa-Civil-Rights-Commission-Demand-Letter.07.05.2016.
pdf. 
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published, clarifying that “religious activities by a church are exempt 
from the Iowa Civil Rights Act.”133  

However, the revised brochure is not much better, stating: 
PLACES OF WORSHIP   
Places of worship (e.g. churches, synagogues, mosques, etc.) are 
generally exempt from the Iowa law’s prohibition of discrimination, 
unless the place of worship engages in non-religious activities which 
are open to the public. For example, the law may apply to an 
independent day care or polling place located on the premises of the 
place of worship.134 
While Cornerstone is currently not pursuing legal action, the Fort 

Des Moines Church of Christ also took issue with the guidance, and 
brought suit in federal court.135 This litigation concluded when the 
church voluntarily dismissed its case after the court denied the church’s 
request for a preliminary injunction.136  

Also in the last several months, a similar issue arose in 
Massachusetts. The Massachusetts Commission Against Discrimination 
released guidance on its new gender identity requirements for public 
accommodations, in which it laid out the state’s broad definition of a 
public accommodation, then described examples of places which had 
been found to be public accommodations, stating that even “a church 
could be seen as a place of public accommodation if it holds a secular 
event, such as a spaghetti supper, that is open to the general public.”137 
It is understandable, and logical, that this type of intrusiveness would 
carry over into the realm of religious organizations, considering the 
commonplace lack of understanding of religion and what motivates it 
among government elites. But should the most religious institution (a 
church) be viewed as having less autonomy than private, secular clubs? 
The problem is a lack of understanding of how religion infuses all 
aspects of life—not just Sunday morning worship, but also spaghetti 
suppers. 

133  Press Release, Iowa Civ. Rts. Comm’n, Iowa Civil Rights Commission Releases 
Revised Sexual Orientation & Gender Identity Public Accommodations Brochure (July 8, 
2016), https://icrc.iowa.gov/pressrelease/iowa-civil-rights-commission-releases-revised-
sexual-orientation-gender-identity-public.  

134  IOWA CIV. RTS. COMM’N, supra note 127.  
135  William Petroski, Churches Challenge State on Gender Identity Law, DES MOINES 

REG. (July 5, 2016, 8:33 AM), http://www.desmoinesregister.com/story/news/politics/2016/
07/05/church-sues-state-iowa-over-transgender-bathroom-rules/86700392.  

136  Church Drops Lawsuit on Transgender Bathroom Issue, DES MOINES REG. (Oct. 
26, 2016, 3:44 PM), http://www.desmoinesregister.com/story/news/crime-and-courts/2016/
10/26/church-drops-lawsuit-transgender-bathroom-issue/92788340.  

137  Mass. Comm’n Against Discrimination, Gender Identity Guidance (Sept. 1, 2016), 
https://web.archive.org/web/20160915014340/http://www.mass.gov/mcad/docs/gender-
identity-guidance.pdf.  
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On October 11th, 2016, several Massachusetts churches filed suit 
against the state alleging their constitutional rights would be violated by 
the guidance, and asking the court to enjoin the state from enforcing 
it.138 The state backed down and revised its guidance to protect churches 
from such liability139 and the churches dismissed their suit.140 

It should be noted that these public accommodations cases concern 
gender identity, but their logic could be applied to sexual orientation. If 
churches fall under the purview of public accommodations laws, it is 
possible that states could try to make them host same-sex weddings in 
their facilities. 

Yet, apart from church liability, pastors have additional legal 
protections from being forced to officiate such ceremonies themselves.141 
Moreover, certain states protect clergy even though they do not protect 
churches. For instance, Hawaii specifically exempts pastors from being 
forced to perform same-sex marriages, even though it requires churches 
to open their facilities to them.142  

While we can expect authorities to refrain from pursuing churches 
too much now, this may change in the near future. Churches will need to 
take steps to protect themselves against being forced to open their 
facilities to same-sex marriages. For instance, churches can establish 
additional and specific facilities usage policies allowing them to decline 
uses that are inconsistent with their faith. Model policies are available 
from legal assistance organizations such as Alliance Defending Freedom 
and First Liberty Institute.143 Instead of retreating from the public 
square, churches and pastors should take the necessary steps to put 
protections in place so they can continue to take part in and minister to 
their local communities.  

138  Massachusetts Churches File Suit to Challenge Law Forcing Them to Speak, Act 
Contrary to Their Faith, ALL. DEFENDING FREEDOM (Oct. 11, 2016), http://www.adfmedia.
org/News/PRDetail/10093.  

139  Mass. Comm’n Against Discrimination, Gender Identity Guidance 4 (revised Dec. 
5, 2016), http://www.mass.gov/mcad/docs/gender-identity-guidance-12-05-16.pdf.  

140  Massachusetts Churches Free to Serve Their Communities Without Being Forced 
to Abandon Beliefs, ALL. DEFENDING FREEDOM (Dec. 12, 2016), http://www.adfmedia.org/
News/PRDetail/10091.  

141  Travis Weber, Can Pastors and Churches Be Forced to Perform Same-Sex 
Marriages?, FAM. RES. COUNCIL, http://www.frc.org/clergyprotected, (last visited Jan. 26, 
2017).  

142  See supra note 123 and accompanying text.  
143  ALL. DEFENDING FREEDOM, PROTECTING YOUR MINISTRY FROM SEXUAL 

ORIENTATION GENDER IDENTITY LAWSUITS (2015), http://www.adflegal.org/issues/religious-
freedom/church/resources?_ga=1.109874181.1664735405.1485458796l; FIRST LIBERTY 
INST., RELIGIOUS LIBERTY PROTECTION KIT FOR CHURCHES (2016), https://firstliberty.org/
wp-content/uploads/2016/02/RLA_CHURCHES.pdf.  
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V. NONPROFITS AND PUBLIC ACCOMMODATIONS LAW IN CONTEXT  

Despite some concerns about public accommodations laws, 
generally, legal protections for pastors and churches are currently quite 
strong.144 There is very minimal risk that a pastor will be forced to 
perform a same-sex marriage right now, and small risk that churches 
will be forced to host them.145 To this date, no court has held a church to 
be a place of public accommodation.146 However, other religious 
organizations, individuals, and schools are currently more vulnerable 
legally than both pastors and churches, and can be expected to be at the 
receiving end of the first challenges to religious liberty protections 
against being forced to perform or become complicit in same-sex 
marriages. 

This fight doesn’t currently lie at the doorstep of churches, but 
rather for-profits, and to some degree nonprofits.147 And it’s not just in 
the area of public accommodations. Recently, a Catholic High School was 
sued by a student in part because the school would not let him take 
another male student to a dance.148 The basis of the suit did not include 
public accommodations,149 but no doubt would have if there was a 
statute or local ordinance barring such discrimination in public 
accommodations. A number of religious schools have faced employment 
discrimination suits based on sexual orientation discrimination.150 Some 
of these have dealt with same-sex marriage.151 There are efforts to 
outlaw licensed counselors from even counseling someone toward a 
change in their sexual attractions; five states, the District of Columbia, 

144  Weber, supra note 141. 
145  There is a higher risk for churches than for pastors, because of the potential 

applicability of public accommodations laws. Id.  
146  Iowa Law Threatens Churches, Through Definition as “Public Accommodation” 

and Speech Restrictions, WAGENMAKER & OBERLY: BLOG (July 12, 2016), http://www.
wagenmakerlaw.com/blog/iowa-law-threatens-churches-through-definition-%E2%80%9
Cpublic-accommodation%E2%80%9D-and-speech-restrictions.  

147  See supra notes 20–24 and accompanying text.  
148  Complaint at 4–8, Sanderson v. Christian Brothers LaSalle High School, No. CT-

003835-16 (Tenn. Cir. Ct. Sept. 20, 2016). 
149  See id. at 12–18 (arguing breach of contract, negligent and intentional inflictions 

of emotional distress, violation of title IX, negligent hiring, and negligent training).  
150  See, e.g., Susan Berry, Gay Teacher Files Federal Discrimination Lawsuit Against 

Catholic School, BREITBART (July 1, 2015), http://www.breitbart.com/big-government/2015/
07/01/gay-teacher-files-federal-discrimination-lawsuit-against-catholic-school; Michael 
Gordon, Gay Teacher Who Lost His Job at Charlotte Catholic High Sues, Alleging 
Discrimination, CHARLOTTE OBSERVER (Jan. 11, 2017, 10:15 AM), http://www.
charlotteobserver.com/news/local/education/article125835989.html.  

151  Berry, supra note 150; Gordon, supra note 150.  

                                                      



2017]  WITHSTANDING THE SEXUAL REVOLUTION IN LAW 283 
 
and one U.S. city now ban such counseling.152 The cultural forces and 
political movement to gut religious rights is in full swing. The Equality 
Act would bar RFRA from being used in the discrimination context.153 
Political battles over exemptions for religious organizations reveal how 
the battleground is changing. There was a furor over the Russell 
Amendment this past year in Congress, but all that did was offer 
protection consistent with Title VII religious exemptions covering 
religious nonprofits.154 The mainstream press reacted the same way to a 
proposal in Georgia, which was quite moderate and would have 
primarily protected nonprofits,155 as it did to more robust laws like the 
RFRA in Indiana.156 When there is the same outcry against Title VII 
exemptions as there is against RFRA being applied to businesses, people 
either don’t understand the issue, or they don’t care to understand the 
issue. It appears to be the latter. The issue is not the law—where to 
draw the line between individual rights and governmental authority. 
The issue, rather, is that there is a philosophy of individual sexual 
autonomy which is driving these changes, and it is being implemented 
according to a modern, progressive, conformist worldview, and in a 
manner that will accept no compromise. Religious nonprofits, among 
others, must be on guard. 

152  Cincinnati Imposes Massive Fines on Counselors Who Help Youth with Unwanted 
Gay Attractions, LIFESITE (Dec. 8, 2015, 11:42 AM), https://www.lifesitenews.com/news/
homosexual-activists-council-members-use-deception-to-vote-against-reparati.   

153  Equality Act, H.R. 3185, 114th Cong. (2015). 
154  See Amendment to H.R. 4909, 114th Cong. (2016), http://docs.house.gov/

meetings/AS/AS00/20160427/104832/BILLS-114-HR4909-R000604-Amdt-232r2.pdf 
(offering religious organizations government protection against discrimination claims); 
Nico Lang, Congress Just Killed Legislation Allowing LGBT Workers to Be Fired – But 
Anti-gay Discrimination Under Trump Is Here to Stay, SALON (Dec. 1, 2016, 6:58 PM), 
http://www.salon.com/2016/12/01/congress-just-killed-legislation-allowing-lgbt-workers-to-
be-fired-but-anti-gay-discrimination-under-trump-is-here-to-stay (noting that many 
Congress members were against the Act because it offered a very broad definition of the 
religious organizations which could be used to justify discrimination).  

155  See Free Exercise Protection Act, H.B. 757, 153d Gen. Assemb., 2015–2016 Reg. 
Sess. (Ga. 2016), https://www.documentcloud.org/documents/2771895-HB-757.html 
(providing protection to religious officials and organizations against discrimination claims 
for refusing to engage in activities that are inconsistent with their religious beliefs); 
Opponents of Georgia Religious Bill Hail Veto, Urge Activism, 90.1 FM WABE (Apr. 5, 
2016), http://news.wabe.org/post/opponents-georgia-religious-bill-hail-veto-urge-activism 
(noting that Georgia governor vetoed the bill after its opponents held a rally).  

156  See Brian Eason, Indy Looks to Limit ‘Religious Freedom’ Damage, INDYSTAR 
(Mar. 27, 2015, 6:03 AM), http://www.indystar.com/story/news/politics/2015/03/26/indy-
looks-limit-religious-freedom-damage/70516704 (noting that the city’s largest convention 
threatened to relocate and some business owners began signing a petition to oppose the 
bill).  
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CONCLUSION 

Nonprofit organizations, their liability under public 
accommodations laws, and their constitutional defenses are certainly one 
segment of the larger cultural and legal trends at the intersection of 
religious liberty and same-sex marriage—in which even churches are 
becoming involved. Are nonprofits subject to public accommodations 
laws? If so, do they have First Amendment (or other) defenses? The 
answer to the former will affect whether we have to address the latter. 
In the many cases where nonprofits are not public accommodations, they 
remain free (for now). But at least in some cases they may considered to 
be public accommodations. For them, the question of First Amendment 
defenses then arises. Do nonprofits have such defenses against 
requirements imposed by the constitutionalization of same-sex 
marriage? Some lower court and administrative cases appear to be 
answering in the negative, but the Supreme Court jurisprudence 
indicates the answer should be yes. While we have to wait and see how 
these constitutional cases play out, statutory provisions will likely be 
needed to supplement them too. In either case, they will need protections 
in the days ahead! 



CONSTITUTIONAL CONSTELLATION AT THE 
CROSSROADS: THE FUTURE OF COMPELLED SPEECH 

AND THE FIRST AMENDMENT’S “FIXED STAR” 

J. Caleb Dalton∗ 

Seventy-three years ago, Justice Jackson wrote for the United 
States Supreme Court: “If there is any fixed star in our constitutional 
constellation, it is that no official, high or petty, can prescribe what shall 
be orthodox in politics, nationalism, religion, or other matters of opinion 
or force citizens to confess by word or act their faith therein.”1 At that 
time, the Court found no exception to this principle.2 Today, some judges 
call the sacrifice of this principle “the price of citizenship.”3 At these 
crossroads, the courts of law and culture will determine the future of 
freedom: whether the star really is fixed, or whether it is falling. 

I was asked to address the emerging conflict that occurs when a 
law, in the name of non-discrimination, forces a creative professional to 
create, communicate, or facilitate a message that conflicts with the 
creative professional’s viewpoint.4 

Last year, a major print shop refused to print a pro-life flyer with a 
prayer on it.5  The company later apologized,6 but this situation raises 

∗  Caleb Dalton serves as legal counsel at Alliance Defending Freedom. He received 
his J.D., cum laude, at Regent University School of Law in 2012. This Essay was adapted 
for publication from the author’s panel presentation at the 2016 Regent Law Review 
Symposium. The views expressed are the author’s only and should not be attributed to any 
employer or client of the author. 

1  W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943). It is worth noting 
that this opinion was written during World War II, when social interests in national unity 
and patriotism were heightened.  

2  Id. 
3  Elane Photography, LLC v. Willock, 309 P.3d 53, 80 (N.M. 2013) (Bosson, J., 

concurring). 
4  See, e.g., Caroline Mala Corbin, Speech or Conduct? The Free Speech Claims of 

Wedding Vendors, 65 EMORY L.J. 241, 242–43 (2015) (addressing whether creative 
professions such as baking or photography should be considered expressive conduct for 
purposes of the Free Speech Clause); Ta’lor McFarland, Note, The Right to Refuse: The 
Legal Counterbalance for Religious Businesses and Same-Sex Marriage Promotion to 
Curtail the Rippling Wave of Tension Erupting Across the Nation and Florida, 21 BARRY L. 
REV. 265, 265–66 (2016) (discussing the “growing tension” between the beliefs of small 
businesses and creative professionals, and supporters of same-sex marriage). 

5  Manya Brachear Pashman, Office Depot Accused of Religious Discrimination, 
CHI. TRIB. (Sept. 10, 2015, 2:30 PM), http://www.chicagotribune.com/news/local/breaking/ct-
office-depot-refused-printing-prayer-20150910-story.html. 

6  Manya Brachear Pashman, Office Depot Apologizes Over Refusal to Copy Anti-
Abortion Prayer, CHI. TRIB. (Sept. 11, 2015, 7:52 PM), http://www.chicagotribune.com/news/
ct-office-depot-apologizes-refusing-anti-abortion-prayer-20150911-story.html (discussing 
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the question: Can the government force the business to print the flyer 
because not to print it would discriminate on the basis of religion and 
political belief (both protected classes in many jurisdictions7)?  

Imagine you are same-sex attracted, and the state finally issued a 
marriage license to you and your long-time partner. You are video 
production artists and work as a team. You shoot, edit, and help write 
promos for events, concerts, high-profile weddings, and conferences. 
What if the Catholic Conference asks you to write and produce a promo 
for the Synod of Bishops on the Family, where the message opposes 
same-sex marriage? Should the government force you to not 
discriminate against Catholics? Can the government constitutionally 
force you to? 

I posit that the answer is no to both. We’ll address it in a moment, 
but note that the first question is normative: should the government 
regulate this action? The second is a question of positive law: is a law 
constitutional when it is applied to coerce expression, whether created, 
hosted, or facilitated? 

Before we dig into these questions, though, they need to be 
narrowed. In the hypotheticals just mentioned, I intentionally misstated 
the appropriate questions presented in order to illustrate a very 
important point. The print shop did not refuse to serve the pro-life 
person; the print shop refused to print the pro-life message. If the same-
sex couple refused the Synod of Bishops on the Family but was happy to 
promote the Synod of Bishops on Poverty Reduction, then they didn’t 
refuse the people, they refused to promote and create the message. 

Today, many creative professionals face a dilemma: Can I, in good 
conscience, use my talents to promote, facilitate, or associate with the 
message my customer is requesting?8 

Most of the time this isn’t an issue. For example, Blaine Adamson is 
a promotional printer and graphic design shop owner.9 He’s turned down 
many orders that he cannot in good conscience produce—T-shirts that 
promoted a strip-club, pens that promoted a sexually explicit movie, and 
shirts that contained a violent message—all without any legal 

Office Depot’s apology to the woman who had sought their services to print her pro-life 
prayer). 

7  See, e.g., D.C. Code § 2-1402.31 (LEXIS through Apr. 5, 2017) (listing both 
religion and political affiliation as protected classes); MADISON, WIS., CODE § 39.03(2), 
39.03(5) (entitling all persons to “full and equal enjoyment” of public accommodations 
regardless of the individual’s “religion or nonreligion, . . . sexual orientation, . . . [or] 
political beliefs,” among other things). 

8  McFarland, supra note 4, at 265.  
9  Brief of Appellee Hands On Originals, Inc. at 2, Lexington-Fayette Urban Cty. 

Human Rights Comm’n v. Hands On Originals, Inc., No. 2015-CA-000745 (Ky. Ct. App. 
Feb. 5, 2016). 
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problems.10 He refers these customers to other printers who are happy to 
oblige and he forgoes the profits for conscience sake.11 

Lately, however, the addition of sexual orientation to non-
discrimination laws as a protected class, combined with the redefinition 
of marriage to include same-sex relationships, has created a clash with 
speech and conscience rights.12 This clash is teeing up to be a 
constitutional quagmire for creative professionals in the wedding 
industry in particular, but also in other expressive services.13 

This is the case for Blaine. Significantly, although he’s referred 
specific orders to other printers, Blaine never refuses to serve a person 
because of who they are.14 He hires based on talent, and serves anyone: 
including his same-sex attracted employees and clients.15 

When he was asked to print promotional t-shirts for the fifth 
anniversary of the local gay pride parade, Blaine could not in good 
conscience do it.16 As the parade representatives made clear, the 
message was that people should be proud of sexual relationships outside 
the union of one man and one woman.17 Like many who adhere to 
Christian orthodoxy,18 Blaine believes sexual activity should only take 
place between a married man and woman and that it would be wrong for 
him to promote a message contrary to that.19 Thus, he politely referred 
the order to another printer who he knew would do it for the same price 
as him.20 

Instead of going to the other printer, the pride parade organizers 
sued Blaine (with the publicity of the suit, they got their t-shirts for 

10  Id. 
11  Id. at 2–3. 
12  See Obergefell v. Hodges, 135 S. Ct. 2584, 2607–08 (2015) (declaring that same-

sex couples have a fundamental right to marry); see also Non-Discrimination Laws: State 
by State Information - Map, ACLU, https://www.aclu.org/map/non-discrimination-laws-
state-state-information-map (last visited Feb. 13, 2017) (listing the states that have public 
accommodation laws which protect sexual orientation). 

13  See Corbin, supra note 4, at 241–43 (explaining the status of marriage and non-
discrimination laws and challenging whether expressive conduct constitutes free speech); 
James M. Gottry, Just Shoot Me: Public Accommodation Anti-Discrimination Laws Take 
Aim at First Amendment Freedom of Speech, 64 VAND. L. REV. 961, 986–87 (2011). 

14  Brief of Appellee Hands On Originals, Inc., supra note 9, at 3. 
15  Id. 
16  Id. at 5. 
17  Id. at 3. 
18  See Donald H.J. Hermann, Defending the Public Good and Traditional Society: 

Non-Scriptural Religious Objections to Same-Sex Marriage, 49 VAL. U. L. REV. 1, 4 & n.11 
(2014) (“Various religious denominations initially based their opposition [to same-sex 
marriage] on an understanding that the Hebrew Bible and the New Testament’s 
condemned homosexuality and, by extension, condemned same-sex unions.”). 

19  Brief of Appellee Hands On Originals, Inc., supra note 9, at 5. 
20  Id. 
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free).21 Despite his willingness to serve anyone, the Lexington-Fayette 
Urban County Human Rights Commission (the “Commission”) found 
that Blaine discriminated based on sexual orientation and ordered him 
to print the shirts in the future.22 The Commission found that the anti-
discrimination law didn’t violate Blaine’s right to free speech, it just 
required him to treat everyone the same.23 

On appeal, the state circuit court rejected both these propositions 
and found that Blaine does treat everyone the same (just not all 
messages).24 It held that compelling him to print the t-shirts would 
violate the First Amendment’s prohibition on government-compelled 
speech.25 

And of course, there is the famous case of Elane Photography—the 
vanguard of these types of cases. In that case, the New Mexico Supreme 
Court held that a photographer who serves everyone, but cannot in good 
conscience use her artistic talents to promote every message, can be 
forced by the state to tell the story of a same-sex commitment ceremony 
in a positive light with her creative talent.26 

I want to highlight the concurrence in that case because it 
illustrates an important normative point that our society has to wrestle 
with, and I believe it also illustrates why some courts are attempting to 
shift that fixed constellation of constitutional protections against 
compelled speech. 

In that concurrence, Justice Bosson wrote the following passage. I 
want to note: I don’t believe he said this with malice. During oral 
argument in this case he expressed genuine sympathy for Elaine 
Huguenin (the photographer),27 and sitting there, I was hopeful he would 
rule in her favor.  

21  Id. at 5–6. 
22  Id. at 6, 13–14. 
23  Order Granting Summary Judgment Motion of Complainants & Denying 

Summary Judgment Motion of Respondent at 13–14, 16, Baker v. Hands On Originals, 
Inc., HRC No. 03-12-3135 (Oct. 6, 2014), http://www.adfmedia.org/files/
HOOrecommendation.pdf (Hearing Commissioner’s recommended ruling), adopted by 
Baker v. Hands on Originals, Inc., HRC No. 03-12-3135 (Nov. 19, 2014), http://www
.adfmedia.org/files/HOOorder.pdf (final commission ruling). 

24  Opinion and Order at 9, Hands On Originals, Inc. v. Lexington-Fayette Urban 
Cty. Human Rights Comm’n, No. 14-CI-04474 (Fayette Cir. Ct. Apr. 27, 2015), http://www.
adfmedia.org/files/HandsOnOriginalsDecision.pdf. 

25   Id. at 11–13. 
26  Elane Photography, L.L.C. v. Willock, 2013-NMSC-040, ¶¶ 23, 57, 309 P.3d 53, 

63, 72. 
27  Although the corporation was registered as “Elane Photography,” Ms. Huguenin’s 

name is spelled “Elaine.” See Thomas Messner, New Mexico Photography Business Seeks 
Supreme Court Review, HERITAGE FOUND. (Jan. 3, 2014), http://www.heritage.org/courts/
report/new-mexico-photography-business-seeks-supreme-court-review (noting the name 
discrepancy). 
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Ultimately, however, he wrote: 
[T]he Huguenins . . . are compelled by law to compromise the very 
religious beliefs that inspire their lives. Though the rule of law 
requires it, the result is sobering. It will no doubt leave a tangible 
mark on the Huguenins and others of similar views. . . . At its heart, 
this case teaches that at some point in our lives all of us must 
compromise, if only a little, to accommodate the contrasting values of 
others. A multicultural, pluralistic society, one of our nation’s 
strengths, demands no less. . . . In short, I would say to the 
Huguenins, with the utmost respect: it is the price of citizenship.28 
Constitutional questions aside, what Justice Bosson touched on here 

is that, at their heart, these cases involve true conflicts of values, and 
these laws pick winners and losers. There are real people on each side of 
these cases, both with real values and real harms. What the law told 
Elaine, was that her values lost. That she must choose between her life’s 
dream job, her company, or her conscience. She chose her conscience at 
high cost to her company and career.29 

I don’t want to minimize the hurt that can occur when a service is 
denied to someone. Vanessa Willock (the woman who sued Elaine) was 
hurt that Elaine declined to shoot the commitment ceremony and 
present it like a wedding.30 But I do think it is appropriate to weigh the 
relative harms to the parties involved. Elaine suffered considerable loss 
to her company to save her conscience, while Vanessa was easily able to 
retain another photographer after receiving a recommendation from a 
friend.31 

Consider also Baronnelle Stutzman in Washington State, the florist 
who lovingly served her friend Rob Ingersoll and his partner for nearly 
ten years before the American Civil Liberties Union convinced them to 
sue Baronnelle because she could not in good conscience provide flowers 
for their wedding—despite there being dozens of other nearby florists 
happy to create the arrangements.32 The plaintiffs claimed less than ten 
dollars in damages—the reimbursement cost for the mileage to drive to 

28  Elane Photography, 2013-NMSC-040, ¶¶ 90–92, 309 P.3d at 79–80 (Bosson, J., 
concurring). 

29  Decision and Final Order at 19, Willock v. Elane Photography, L.L.C., No. 06-12-
20-0685 (N.M. Human Rights Comm’n Jan. 4, 2008), www.volokh.com/
files/willockopinion.pdf (“IT IS THEREFORE ORDERED that the Respondent, Elane 
Photography, LLC, shall pay an award of attorney’s fees and costs, for the attorney’s 
representation of the Complainant, Vanessa Willock, in the amount of $6,637.94.”).  

30  Id. at 6 (“Ms. Willock was shocked, angered, and saddened to receive Ms. Elaine 
Huguenin’s response.”). 

31  See id. at 7–8 (stating that Ms. Willock obtained another photographer for 
$1,200.00—$250 less than the lowest price offered at Elane Photography, LLC). 

32  Christine Mai-Duc, Florist Who Rejected Same-sex Wedding Job Broke 
Washington Law, Judge Rules, L.A. TIMES, (Feb. 18, 2015), http://www.latimes.com/nation
/nationnow/la-na-nn-florist-same-sex-wedding-20150218-story.html. 
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another florist.33 But, although she is represented pro bono, Baronnelle 
could be required to pay attorney’s fees for the plaintiff large enough to 
put not just her business at risk, but her home as well.34 Even those who 
have stayed in business, like Blaine Adamson the printer, have lost 
major contracts because of their stance—while the plaintiffs have almost 
universally received the requested services for free from other 
businesses.35 

The harms to the artist or business owner almost universally 
outweigh the harms to the individual who has to go next door for a 
creative professional able, in good conscience, to facilitate her wedding.36 
The imbalance of harms thus clearly counsels, from a normative 
perspective, against forcing creative professionals out of business. 

Returning to the constitutional question, a New York lower court 
once rightly held: “Discrimination in the name of civil rights is as 
abhorrent as discrimination which does violence to the concept of civil 
rights.”37 

The conflict we see today between non-discrimination laws and free 
speech rights represents such an abuse of the concept of civil rights. The 
core of civil rights is not to force a fellow citizen to approve of or facilitate 
your message or belief; it is to be free from unjust government 
discrimination.38  

33  Id. 
34  Id. (Ms. Stutzman’s lawyer believed the economic and professional cost of the 

lawsuit would affect her business, home, and retirement). The case was heard in the 
Washington Supreme Court on November 15, 2016 and on February 16, 2017, the 
Washington Supreme Court affirmed the lower court’s holding that Ms. Stutzman violated 
the public accommodations statute and that she is personally liable. State v. Arlene’s 
Flowers, Inc., 389 P.3d 543, 568 (Wash. 2017). That order did not address final damages 
and costs, which, at the time of this publication, have yet to be determined. Id. Ms. 
Stutzman’s attorney indicated she will petition the United States Supreme Court for a writ 
of certiorari. Press Release, Alliance Defending Freedom, Statement of ADF Senior 
Counsel Kristen Waggoner from media briefing, Feb. 16, 2017 regarding Washington 
Supreme Court decision in State of Washington v. Arlene’s Flowers and Ingersoll v. Arlene’s 
Flowers, http://www.adfmedia.org/files/20170216WaggonerMediaBriefingStatement.pdf.  

35  E.g., Brief of Appellants at 46, State v. Arlene’s Flowers, Inc., No. 91615-2 (Wash. 
Mar. 27, 2015), http://www.adfmedia.org/files/ArlenesOpeningBrief.pdf; Brief of Appellee 
Hands On Originals, Inc., supra note 9, at 5–6. 

36  See, e.g., Brief of Appellants, supra note 35, at 13 (noting that the florist unable 
by reason of conscience to provide flowers for same-sex couple offered the information for 
three alternative local florists); Brief of Appellee Hands On Originals, supra note 9, at 5–6, 
14 (discussing the business loss for the professionals while those ordering the services were 
able to find other sources with ease); Gottry, supra note 13, at 988–89 (stating that loss of 
business is a legitimate threat to creative professionals in these situations). 

37  State Comm’n for Human Rights v. Suburban Assocs., Inc., 286 N.Y.S.2d 733, 
739 (N.Y. Sup. Ct. 1967). 

38  Cf. Kathleen M. Sullivan, Two Concepts of Freedom of Speech, 124 HARV. L. REV. 
143, 144–45 (2010) (explaining two ideologies of free speech: one that is focused on 
equality, and the other focused on political liberty).  
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We have to be prepared to protect equally speech which we like and 
dislike from government discrimination. Truly, the right to free speech 
(or, in these cases, the right not to be compelled to speak) is only 
effective if it protects that which society rejects.39  

And it cuts both ways. The constitution equally forbids the 
government from forcing the same-sex couple to promote the Catholic 
view of marriage as it forbids the government from forcing Elaine to 
promote and present a same-sex relationship as a marriage.40 A same-
sex attracted event coordinator should not have to coordinate an event 
for the Westboro Baptist cult (that spews hateful messages against the 
LGBT community41), but Mrs. Gifford up in New York should not be 
required to coordinate a same-sex wedding ceremony that her faith tells 
her it is wrong for her to participate in.42  

Tolerance is a two-way street. There is room for all viewpoints 
without the government compelling American citizens to express or 
facilitate messages that violate their conscience. 

In stark contrast to Justice Bosson of the New Mexico Supreme 
Court, Justice Jackson explained the value of diversity and tolerance in 
this way when he wrote for the majority in West Virginia State Board of 
Education v. Barnette, holding that the state could not compel the 
Barnette sisters to salute the American flag or recite the pledge of 
allegiance: 

We can have intellectual individualism and the rich cultural 
diversities that we owe to exceptional minds only at the price of 
occasional eccentricity and abnormal attitudes. When they are so 
harmless to others or to the State as those we deal with here, the price 
is not too great. But freedom to differ is not limited to things that do 
not matter much. That would be a mere shadow of freedom. The test of 
its substance is the right to differ as to things that touch the heart of 
the existing order. 
If there is any fixed star in our constitutional constellation, it is that 
no official, high or petty, can prescribe what shall be orthodox in 
politics, nationalism, religion, or other matters of opinion or force 
citizens to confess by word or act their faith therein. If there are any 
circumstances which permit an exception, they do not now occur to 
us.43 
The future of this once-fixed star hangs in the balance. What that 

future holds, we do not know. But we, you and I, can help shape it. It is 

39  Christian Legal Soc’y v. Martinez, 561 U.S. 661, 706 (2010) (Alito, J., dissenting), 
(citing United States v. Schwimmer, 279 U.S. 644, 654–55 (1929) (Holmes, J., dissenting)). 

40  McFarland, supra note 4, at 268. 
41  Snyder v. Phelps, 580 F.3d 206, 211 (4th Cir. 2009). 
42  Gifford v. McCarthy, 23 N.Y.S.3d 422, 426, 429 (N.Y. App. Div. 2016). 
43  W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 641–42 (1943) (footnote 

omitted). 
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up to each of us to ensure that the freedom to differ is not limited to 
things that do not matter much, and to join with Justice Jackson to hang 
the constellation of freedom high so that, in the country we leave our 
children, compromising conscience is not the price of citizenship. 
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INTRODUCTION 

Religiously affiliated law schools focus on the integration of faith in 
the formation of future attorneys and leaders. Yet our students are only 
our students for three years. We can extend our influence and continue 
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to provide a faith-based perspective to them and to other attorneys 
during the thirty, forty, or more years of their careers by offering 
continuing legal education (CLE) courses, which bring attorneys and 
judges together to provide a model for incorporating faith and morality 
into our professional roles. However, CLE programs must receive 
accreditation by state authorities if participants are to receive credit for 
them.1 Recently, the State Bar of Texas’ Minimum Continuing Legal 
Education (MCLE) Committee refused to accredit such a program, 
determining that only “secular” programs could receive CLE credit.2 
That committee was forced to reverse itself by virtue of a formal appeal 
filed by this author, and supported by evangelical Christian and Catholic 
attorneys and entities, including St. Mary’s University School of Law.3 
This Article examines that situation, and provides the framework other 
schools may use to prevent similar denials from occurring in their states. 

I. BACKGROUND 

A. The Mission of Our Schools 

There is obviously something in the mission of religiously affiliated 
law schools which differentiates our schools from secular law schools. 
This difference—the focus on integrating faith in the formation of our 
future lawyers and leaders—is clearly identified in the mission 
statements of those respective schools. While the list to follow is not 
exhaustive, a quick examination of the mission statements of a few of 
our schools reveals what it is that sets us apart from secular institutions.  

“St. Mary’s University School of Law, a Catholic Marianist 
institution, prepares its graduates for the competent and ethical practice 
of law in a community of faith that encourages and supports educational 
excellence, scholarship, public service, and the promotion of justice.”4 

Similarly, Regent University School of Law states that its “mission is to 
provide an excellent legal education from a Christian perspective, to 
nurture and encourage our students toward spiritual maturity, and to 

1   See ST. BAR TEX., STATE BAR RULES Art. XII, § 2(J) (2016), 
https://www.texasbar.com/AM/Template.cfm?Section=Governing_Documents&Template=/
CM/ContentDisplay.cfm&ContentID=11009. 

2  Adam Cassandra, Texas State Bar Demands Secularization of Legal Ethics 
Training Held at Catholic Law School, CARDINAL NEWMAN SOC’Y (Dec. 2, 2015), 
https://cardinalnewmansociety.org/texas-state-bar-demands-secularization-of-legal-ethics-
training-held-at-catholic-law-school/. 

3  Bill Piatt, Catholic Education Before the Texas Bar, CARDINAL NEWMAN SOC’Y 
(Jan. 20, 2016), https://cardinalnewmansociety.org/catholic-education-before-the-texas-bar/. 

4  AMY HARDBERGER, ST. MARY’S UNIVERSITY SCHOOL OF LAW POLICIES AND 
PRACTICES MANUAL – PRACTICING FACULTY 2 (2016), https://www.stmarytx.edu/policies/wp-
content/uploads/2016/10/law-school-policies-and-practices-manual-for-faculty-2016-07.pdf. 
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engage the world through Christian legal thought and practice.”5 

According to Brigham Young University Law School’s mission 
statement: 

The mission of the BYU Law School is to teach the laws of men in the 
light of the laws of God. The Law School strives to be worthy in all 
respects of the name it bears, and to provide an education that is 
spiritually strengthening, intellectually enlarging, and character 
building, thus leading to lifelong learning and service.6 

“Loyola University Chicago School of Law is a student-focused law 
center inspired by the Jesuit tradition of academic excellence, 
intellectual openness, and service to others.”7 Likewise, “Liberty 
University School of Law exists to equip future leaders in law with a 
superior legal education in fidelity to the Christian faith expressed 
through the Holy Scriptures.”8 As a final example, “[t]he mission of 
Pepperdine University School of Law is to provide highly qualified 
students with a superior legal education. . . . The school’s Christian 
emphasis leads to a special concern for imbuing students with the 
highest principles of professional, ethical, and moral responsibility.”9  

Another class of religiously affiliated law schools asks the 
prospective student to consider the sponsoring university’s mission 
statement. For instance, Baylor University School of Law “shares in the 
University’s mission to educate men and women by integrating academic 
excellence and Christian commitment within a caring community . . . 
who are sensitive to the needs of a pluralistic society.”10 Catholic 
University’s Columbus School of Law “advances the aims and goals of 
the university as a whole . . . . These aims and goals manifest themselves 
in . . . the dignity of each human person; respect for the inviolability of 
all human life . . . and the obligation of love for one another.”11 As a final 
example, St. John’s School of Law states that, “[c]onsistent with the 
Vincentian Mission of St. John’s University, St. John’s School of Law 
seeks to: [a]chieve academic excellence through a commitment to 

5  Mission Statement, REGENT U. SCH. L., http://www.regent.edu/acad/schlaw/
whyregentlaw/mission.cfm (last visited Jan. 11, 2017). 

6  Mission & Goals, BYU L. SCH., http://www.law2.byu.edu/site/mission/ (last 
visited Jan. 11, 2017). 

7  Missions, Goals and Objectives, LOY. U. CHI. SCH. L., http://www.luc.edu/law/
about/mission.html (last visited June 7, 2016). 

8  About Liberty School of Law, LIBERTY SCH. L., http://www.liberty.edu/law/about-
liberty-law-school/ (last visited Jan. 11, 2017). 

9  Mission Statement: About Us, PEPP. SCH. L., http://law.pepperdine.edu/about/our-
story/mission/ (last visited Jan. 11, 2017). 

10  Mission Statement, BAYLOR U. SCH. L., http://www.baylor.edu/law/index.php?id=
930089 (last visited Jan. 11, 2017). 

11  Columbus School of Law: Mission Statement, CATH. U. AM.: COLUMBUS SCH. L., 
http://www.law.edu/missionstatement.cfm (last updated Dec. 18, 2009). 
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rigorous teaching . . . [and] scholarly research . . . [and] [e]ngage 
students to search out the causes of economic and social injustice . . . .”12 

The purpose of our schools, and our roles within the American legal 
education system, have been succinctly set forth in the literature on this 
topic.13 Our schools have been approved not only by receiving 
accreditation from the American Bar Association and the Association of 
American Law Schools,14 but also by the state supreme courts and bar 
associations which authorize our graduates to take their respective bar 
examinations and be admitted to the practice of law.15  

B. Our Mission Extends Beyond Three Years of Law School 

If each school is fulfilling its mission,16 our students receive at least 
some exposure for the three years that they are with us to the 
application of a faith-based approach to the provision of legal services. 
However, we hope that our contact with and influence upon the careers 
of our students will not be limited to the three years that they find 
themselves within our walls. After all, most of our graduates can expect 
to pursue a career of thirty, forty, or even more years. The potential 
impact upon their clients in society is immeasurable. As a result, if we 
are truly focused on influencing their outlook, religiously affiliated law 
schools should strive to participate post-law school by sponsoring faith-
based continuing legal education programs.17 

12  Mission, ST. JOHN’S SCH. L., http://www.stjohns.edu/law/about (last visited Jan. 
11, 2017). 

13  See, e.g., Howard A. Glickstein, Academic Freedom in Religiously Affiliated Law 
Schools: A Jewish Perspective, 11 REGENT U. L. REV. 17, 19 (1998) (quoting Deuteronomy 
16:20 (New American Standard Version)) (describing the roots of Judaism as a law-based 
religion in pursuit of justice, and explaining that a law school centered on Judaism should 
“pursue the command of Deuteronomy: ‘Justice, and only justice, you shall pursue’ ”). 

14  Steven R. Smith, Accreditation and Religiously Affiliated Law Schools, 78 MARQ. 
L. REV. 361, 368 (1995) (discussing the accreditation process of law schools and how the 
accreditation rules do not interfere significantly with the central mission of religious 
affiliated law schools). 

15  STATE BAR OF TEX., STATE BAR RULES Art. III, § 2 (2016), 
https://www.texasbar.com/AM/Template.cfm?Section=Governing_Documents&Template=/
CM/ContentDisplay.cfm&ContentID=11009. 

16  See generally Michael Herz, The Role of One Religiously Affiliated Law School, 59 
J. LEGAL EDUC. 136 (2009) (describing the mission and role of a religiously affiliated law 
school). Religious affiliation within a law school has become a commitment to ethical 
standards. A religiously affiliated law school, which speaks of ethics, service, morals and 
values instead of its source, has domesticated religion into a secularized belief system in an 
attempt to be more inclusive and diverse. Id. at 147. However, students who share the 
religious beliefs of the law school are free to pursue the law in congruence with their 
beliefs. 

17  See Warren E. Burger, The Role of the Law School in the Teaching of Legal Ethics 
and Professional Responsibility, 29 CLEV. ST. L. REV. 377, 377 (1980) (explaining that law 
schools have a duty to teach professional ethics to their students). Chief Justice Burger 
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C. St. Mary’s Struggle to Obtain CLE Accreditation for Faith-Based CLE 
Programs in Texas 

Consistent with these goals, the Catholic Lawyers Guild of San 
Antonio, of which this author is President, joined with the Christian 
Legal Society of San Antonio to persuade St. Mary’s University School of 
Law to allow us to conduct the first-ever Christian Legal Perspectives 
seminar in the San Antonio, Texas area. We approached this with a very 
modest goal which we did not think would ever be controversial. We 
hoped that we could re-convince attorneys to incorporate moral and 
religious considerations in their practices. By way of example, we put 
together a panel consisting of a former Texas state district judge, a 
mediator with more than thirty years’ experience in the practice of law, 
and two other attorneys with substantial family law backgrounds to 
discuss faith, lawyering, and divorce. We believed that it would be 
important to remind attorneys who are asked to represent clients in 
divorce proceedings to consider the religious view of the sanctity of 
marriage.18 This approach might result in attorneys referring their 

repeatedly encouraged law schools to provide the ethical foundations for the profession. Id. 
Law schools have a “profound duty” and a “unique opportunity” to fulfill an obligation “[t]o 
see that higher standards of responsibility permeate the profession.” Id. He believed law 
schools, state bars, and the judiciary should collaborate to achieve a common goal. Id. His 
warning is sincere. 

Of course, there are exceptions, but, on the whole, what the law schools have 
done is to take young men and women and train them in the skills of a 
professional monopoly, leaving the learning of moral and ethical precepts—
which ought to guide the exercise of such an important monopoly—to a vague, 
undetermined, unregulated, and undefined future. . . .  
Some observers argue that character and moral sense are largely molded by the 
time students get to law school. There is some truth to this. The law school 
cannot replace the family, the church or synagogue, or the strong role model 
provided by the classroom teacher during the years of elementary and 
secondary school. But we know full well that the law school is an immensely 
powerful force in defining, structuring, and internalizing professional norms, 
values and attitudes. . . . [L]awyers who know how to think in legal terms, but 
have not learned how to behave, are a menace to society and a liability, not an 
asset, to the administration of justice. 

Id. at 388, 390 (citations omitted). 
Legal ethics should not be taught by lecturing or tested through memorization. Id. at 

393. Students and lawyers learn professional responsibility through candid conversations 
with professionals speaking of ethical issues as they arise in various aspects of their own 
practice. Id. Chief Justice Burger does not expressly state the following, but it seems 
practical that the CLE was envisioned as this opportunity. 

18  See Martha Minow, On Being a Religious Professional: The Religious Turn in 
Professional Ethics, 150 U. PA. L. REV. 661, 71 (2001) (discussing the benefits and dangers 
of legal and non-legal professionals relying on their religious beliefs in their practices). 
Often, religion strengthens individuals who act as professionals. However, “[w]hen there is 
a conflict between religious and professional norms, . . . are compromises possible? . . . And 
in the absence of such a conflict, what are the benefits and what are the dangers—for those 
they serve and for the larger society—if professionals rely on their religions to guide their 
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clients to faith-based counseling in order to determine whether a divorce 
really would be in the best interests of all parties involved, including 
children. The hope was that this approach might preserve marriages 
where possible, and where not possible, that the parties might at least be 
given a perspective that could enable them to work better together 
post-divorce in their own best interests and those of the children.19 These 
are not radical ideas. 

However, the Texas MCLE Committee initially denied 
accreditation.20 We asked for reconsideration and the committee 
reluctantly granted our request.21 Our program took place on the 
afternoon of October 21, 2015; however, on November 4, 2015, the MCLE 
committee abruptly announced that it would not accredit any further 
ethics programs which we might present that dealt with “religious or 
moral” themes.22 They informed us that only “secular” programs would 
receive such credit. The letter from Nancy R. Smith, Director of the State 
Bar of Texas MCLE, to this author, stated, in relevant part: 

Dear Mr. Piatt: 
The MCLE Committee recently evaluated the above-referenced 
activity to determine if credit can be granted for future similar 
programs. As discussed, we granted a one-time MCLE accreditation to 
the above-referenced activity. However, because we were uncertain as 
to whether this activity would fully satisfy all of the criteria outlined 
in the accreditation standards, we sent your application and 
supporting documentation to the MCLE Committee for further review. 

conduct?” Id. A lawyer who chooses to practice in accordance with her faith should disclose 
her beliefs to the clients. Id. at 678–79. For those clients that do not share the lawyer’s 
view or feel they will not be served, a referral is the appropriate measure. Id. Furthermore, 
Title VII provides safeguards for clients. Id. at 681 (citing EEOC v. Rinella & Rinella, 401 
F. Supp. 175, 179–81 (N.D. Ill. 1975)). A lawyer’s duty to the client includes counseling the 
client and preserving the right to raise moral objections to their desires rather than 
implementing every desire. Id. at 678. 

19  Burger, supra note 17, at 378. “We have served, and must continue to see our 
role, as problem-solvers, harmonizers, and peacemakers, the healers—not the promoters—
of conflict.” Id. Lawyers should be able to refuse to work for a client or on a particular 
issue, if their objection stems from a religious or a sincere conscientious belief. Refusal 
should not violate discrimination protections of Title VII, nor should their demurral 
become a platform to grandstand on platitudes. A genuine refusal framed in humility and 
respect will accommodate the best interests of their client or prospective client. Similarly, 
the lawyer should not be compelled to serve the client. Cf. United States v. Seeger, 380 
U.S. 163, 176 (1965) (explaining objection on the basis of sincere religious beliefs in the 
context of a statute exempting conscientious objectors from military service). For a 
discussion of appointments, see Teresa Stanton Collett, Professional Versus Moral Duty: 
Accepting Appointments in Unjust Civil Cases, 32 WAKE FOREST L. REV. 635, 638–39 (1997) 
(noting that courts may have inherent or statutorily-created authority to appoint counsel). 

20  Cassandra, supra note 2. 
21  Id. 
22  Letter from Nancy R. Smith, Director, St. Bar Tex. Minimum Continuing Legal 

Educ., to Bill Piatt (Nov. 4, 2015) (on file with author). 
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Upon completion of their evaluation, the Committee found that this 
activity does not satisfy several of the accreditation criteria and 
therefore, will not be approved in the future. 
Based upon the course description and materials submitted with the 
application, it was determined that this activity would be denied 
accreditation by the definition of legal ethics as outlined in the 
enclosed Accreditation Standards for CLE Activities. The definition of 
legal ethics/professional responsibility allows credit only for those 
topics dealing with matters pertaining specifically to attorney duties 
and responsibilities and excludes credit for individual religious or 
moral responsibilities. To be approved for partial credit in the future, 
the portions devoted to secular law and legal ethics would need to be 
clearly identified and separate from instruction on religious or moral 
responsibilities. Otherwise, we would not be able to allow MCLE 
accreditation for any portion of the program. 23 

While this development was stunning, even more surprising was the fact 
that other CLE programs proposed by faith-based attorney groups in 
Texas had also been denied accreditation.24 After much reflection and 
prayer we determined that in order to preserve our right to present 
future post-law school Christian CLE programs, we would need to lodge 
a formal appeal. This was not an easy decision to reach. The thought of 
challenging the actions of our own State bar in a formal and aggressive 
fashion caused us some pause. After all, the bar has vast resources. It 
could undoubtedly rely upon some very high-profile attorneys providing 
legal services to quash our efforts. Moreover, there were some personal 
concerns. Some of the decision-makers were our friends. Some were 
people with whom we had worked. Some were people with whom we 
would need to continue to work. We reflected upon this, we prayed upon 
this, and in the end, we were convinced we really had no recourse but to 
pursue the appeal if we wanted to be able to continue to present 
faith-based CLE programs in the State of Texas. 

As it turned out, we were not alone in our efforts. St. Mary’s 
University School of Law, the Catholic Lawyers’ Guild of San Antonio, 
and eight individual attorneys signed off on the appeal.25 Numerous 
other educators, attorneys, and political figures rallied to our support. 
Our supporters included the national Christian Legal Society as well as 
some individual chapters of the same, the Dean of Baylor Law School, 
and the Governor of the State of Texas, Greg Abbott. Our efforts were 

23  Id. 
24  Letter from Jimmy Blacklock, General Counsel, Office of Governor Greg Abbott, 

to Allan DuBois, President, St. Bar Tex. 6 (Dec. 22, 2015) (on file with author). 
25  Cassandra, supra note 2. 

                                                      



 REGENT UNIVERSITY LAW REVIEW [Vol. 29:293 
 
300 

publicized extensively by The Cardinal Newman Society.26 Articles also 
appeared in the Texas Lawyer.27 

Now comes the spoiler alert: We were successful. The State Bar of 
Texas rescinded its letter of November 4, 2015, on January 12, 2016.28 

The Bar wrote, in part: “It is the MCLE committee’s position that MCLE 
credit, including legal ethics credit, may be granted for training and 
education on moral and religious topics presented in the context of legal 
training.”29 While we achieved success in this endeavor, rulings can 
change depending upon who has the authority to administer CLE 
accreditation procedures. As of this writing, the State Bar of Texas has 
not yet formally amended its CLE Rules to recognize the legitimacy of 
faith- and morality-based CLE ethics programs. As part of the 
settlement, the State Bar of Texas also agreed to put on an ethics CLE 
program at the State Bar Convention in Fort Worth in June 2016 
involving the role of faith and morality in the practice of law.30 While the 
Bar put together a distinguished panel, it declined this author’s offer to 
participate (this author understands human nature!). Unfortunately, it 
also declined to include any Catholic attorneys on the panel. Thus, work 
remains, in Texas and perhaps elsewhere. 

 In order to help guarantee that our law schools and our graduates 
can continue to extend a faith-based approach to the practice of law 
beyond our classrooms, we turn to a summary of the legal authority, 
arguments, and practical approaches upon which CLE providers may 
rely as they insist on the right to receive accreditation for faith-based 
CLE programs. 

26  E.g., Cassandra, supra note 2; Adam Cassandra, Texas Governor’s Office: State 
Bar Continuing Education Ruling Discriminates Against Religion, CARDINAL NEWMAN 
SOC’Y (Dec. 29, 2015), https://cardinalnewmansociety.org/texas-governors-office-state-bar-
continuing-education-ruling-discriminates-against-religion/; Adam Cassandra, State Bar of 
Texas Says Discriminatory Ruling Against Christian Law Program a ‘Miscommunication,’ 
CARDINAL NEWMAN SOC’Y (Jan. 14, 2016), https://cardinalnewmansociety.org/state-bar-of-
texas-says-discriminatory-ruling-against-christian-law-program-a-miscommunication/ 
(discussing MCLE Committee’s reversal to deny credit for a continuing legal education  
program in Christian legal ethics); Piatt, supra note 3. 

27  Brenda Sapino Jeffreys, Governor Accuses State Bar of Religious Discrimination 
in Continuing Legal Education Accreditation Battle, TEX. LAW. (ONLINE), Jan. 7, 2016, 
LEXIS (discussing Governor Abbott’s position on MCLE’s denial for credit on a continuing 
legal education program on Christian legal ethics). 

28  Letter from Nancy R. Smith, Director, St. Bar Tex. Minimum Continuing Legal 
Educ., to Bill Piatt (Jan. 12, 2016) (on file with author). 

29  Id. at 1. The letter explained that the accreditation requirement for CLE activity 
is that the activity must directly relate to legal subjects, and that “[t]here is no question 
that programs which approach those issues from a moral or religious perspective can fully 
satisfy this ‘directly relate’ standard, and such programs are routinely approved.” Id. 

30  ST. BAR TEX., ANNUAL MEETING FORT WORTH 2016 REGISTRATION BROCHURE 8 
(2016), https://www.texasbar.com/Content/NavigationMenu/Events/AnnualMeeting/
AnnualMeetingHome/AnnualMeetingRegistrationBrochure.pdf. 
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II. BRINGING A FAITH-BASED APPROACH TO CLE ETHICS PROGRAMMING 

A. Applicable Ethics Rules Allow Discussions of Moral Concerns with 
Clients 

Lawyers are required to receive annual training in ethics.31 One of 
the ethical rules which law students must learn, and to which attorneys 
must adhere, involves the rendering of legal advice to a client. Rule 2.1 
of the American Bar Association’s Model Rules of Professional Conduct 
provides: “In representing a client, a lawyer shall exercise independent 
professional judgment and render candid advice. In rendering advice, a 
lawyer may refer not only to law but to other considerations such as 
moral, economic, social and political factors, that may be relevant to the 
client’s situation.”32 Comment 2 to this Rule explains the importance of 
the attorney being encouraged to speak to clients in these terms: 

Advice couched in narrow legal terms may be of little value to a client, 
especially where practical considerations, such as cost or effects on 
other people, are predominant. Purely technical legal advice, 
therefore, can sometimes be inadequate. It is proper for a lawyer to 
refer to relevant moral and ethical considerations in giving advice. 
Although a lawyer is not a moral advisor as such, moral and ethical 
considerations impinge upon most legal questions and may decisively 
influence how the law will be applied.33 
While the Rule and Comment do not explicitly use the word 

“religion,” it is clear that “other considerations”34 in the context of 
morality and ethics would include such an approach. If attorneys are 
being encouraged to incorporate such considerations in their discussions 
with clients, it makes sense that attorneys who are continuing in their 
legal education may be reminded of this fact in a CLE program. 
Religious attorneys should be offered opportunities to see how such an 
approach might be implemented in their practices.35 

As noted above, Governor Greg Abbott of the State of Texas 
supported our appeal.36 He noted: 

Studying the interplay between morality, religion, and the law is not a 
new concept, and educating the legal profession on these issues is not 

31  See, e.g., ST. BAR TEX., STATE BAR RULES Art. XII, § 2(J) (2016), 
https://www.texasbar.com/AM/Template.cfm?Section=Governing_Documents&Template=/
CM/ContentDisplay.cfm&ContentID=11009. 

32  MODEL RULES OF PROF’L CONDUCT r. 2.1 (AM. BAR ASS’N 2016). 
33  Id. at r. 2.1 cmt. 2. 
34  Id. at r. 2.1.  
35  The Texas Disciplinary Rules of Professional Conduct do not contain the 

language of ABA Model Rule 2.1, but do contain, verbatim, as Comment 2 to TDR 2.01, the 
exact language of Comment 2 to ABA Model Rule 2.1. Compare TEX. DISCIPLINARY R. 
PROF’L CONDUCT, R. 2.01 (TEX. ST. BAR 2017), with MODEL RULES OF PROF’L CONDUCT r. 
2.1 cmt. 2 (AM. BAR ASS’N 2016). 

36  Letter from Jimmy Blacklock, supra note 24 at 1. 
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a novel pursuit. In the Supreme Court’s words, “We are a religious 
people whose institutions presuppose a Supreme Being.” It should be 
no surprise, then, that American legal education and scholarship has 
long sought to better understand how religion and morality interact 
with the law and with a lawyer’s responsibilities.37 

The Governor went on to cite numerous symposia, books, articles, and 
the like discussing the role of faith, morality, and religion in the ethical 
practice of law.38 And, in a powerful summary, he observed: 

The Committee’s position that “legal ethics” and “religious or moral 
responsibilities” should be—or even can be—completely divorced from 
each other is entirely without basis. . . . To be honest, the idea that a 
lawyer’s professional ethics have nothing to do with morality sounds 
more like the start of a bad joke than a serious philosophical or legal 
proposition. But if our profession has in fact reached the point where 
its leaders no longer think lawyers need concern themselves with the 
morality of their professional conduct, we should consider whether the 
lawyer jokes have it right.39 

B. There Can Be No “Secular” as Opposed to “Non-Secular” CLE Programs 
Because Moral and Religious Concerns Factor into the Substantive Law 

The Texas State Bar was convinced in its initial rulings that there 
is some distinction between secular and non-secular CLE programs; it 
would accredit the former and deny accreditation to the latter.40 This 
notion, of course, is absolutely inconsistent with our system of 
jurisprudence. A discussion of this topic would be quite lengthy. 
Nonetheless, a quick look at two decisions of the Supreme Court of the 
United States reveals how important morality and religion are to 
contemporary jurisprudence.  

In 1964, the Supreme Court decided the case of Heart of Atlanta 
Motel, Inc. v. United States.41 In that case, the owner of the motel 
brought a challenge to the provisions of Title II of the Civil Rights Act of 
1964.42 That Act outlawed race discrimination in public accommodations, 
including motels.43 The owner of the motel did not deny that he was 

37  Id. at 5 (citation omitted) (quoting Zorach v. Clauson, 343 U.S. 306, 313 (1952)). 
38  Id. at 5–6. 
39  Id. at 2. 
40  Letter from Nancy R. Smith, supra note 22. 
41  379 U.S. 241, 257, 261 (1964) (holding Congress’s ability to appropriately 

regulate intrastate commerce that affects interstate commerce is a legitimate exercise of 
the power granted to Congress, including enforcing regulations prohibiting moral and 
social wrongs); see also McCulloch v. Maryland, 4 Wheat. 316, 421 (1819); United States v. 
Darby, 312 U.S. 100, 114 (1940) (discussing the importance of morality and high standards 
in jurisprudence). 

42  Heart of Atlanta, 379 U.S. at 243, 247.  
43  Id. at 247. 
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engaging in race discrimination.44 Rather, he argued that legislation 
aimed at eliminating racial discrimination was outside of Congress’s 
constitutional power to enact.45 The Supreme Court rejected his 
argument.46 The court concluded, “[t]hat Congress was legislating 
against moral wrongs in many of these areas [i.e., prostitution, 
gambling, racial discrimination in interstate carriers] rendered its 
enactments no less valid. In framing Title II of this Act, Congress was 
also dealing with what it considered a moral problem.”47 

Similarly, in Roe v. Wade,48 the majority opinion explicitly 
recognized that the abortion controversy involved moral and religious 
concerns.49 Thus, if moral and religious concerns are relevant factors in 
the creation and interpretation of the law, certainly those same concerns 
are relevant in a discussion of the role of morality and faith in the 
practice of law. 

C. The First Amendment Guarantees Us the Right to Discuss Issues of Faith 
and Morality in the Practice of Law, and Precludes the States from Denying 

Accreditation for Those Presentations 

While there are some limits, attorneys do not surrender their First 
Amendment rights by becoming attorneys. For example, the First 
Amendment guarantees attorneys the right to advertise within a certain 
framework.50 Similarly, attorneys have a First Amendment right to 
speak at CLE programs and to listen to those presentations, and to 
associate with attorneys who share similar interests.51 Given that the 
foundation of law concerns morality and at times religion,52 there is a 
First Amendment right of attorneys to speak on these issues as they 
impact the professional obligations of attorneys, especially given that the 

44  Id. at 243. 
45  Id. at 243–244. 
46  Id. at 257. 
47  Id. 
48  410 U.S. 113 (1973). 
49  Id. at 116. 
50  Bates v. State Bar of Az., 433 U.S. 350, 363–64 (1977). A lawyer’s advertising, 

although lacking cultural, philosophical, or political subject matter, is protected. Id. The 
listener has a substantial interest in hearing the speech. Id. at 364. “In short, such speech 
serves individual and societal interests in assuring informed and reliable decisionmaking.” 
Id.; see also Va. Pharmacy Bd. v. Va. Citizens Consumer Council, 425 U.S. 748, 761 (1976) 
(holding that speech does not lose First Amendment protection simply because it is in the 
form of paid advertisement). 

51  Gibson v. Fla. Legislative Investigation Comm., 372 U.S. 539, 543 (1963) (“This 
Court has repeatedly held that rights of association are within the ambit of the 
constitutional protections afforded by the First and Fourteenth Amendments.”). 

52  Heart of Atlanta, 379 U.S. at 257. 
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Model Rules encourage such discussions.53 State denial of accreditation 
where attorneys discuss these matters as part of a CLE program would 
violate the First Amendment guarantees to speak and assemble,54 and 
would likely violate comparable state constitutional provisions.55 It 
would constitute an unconstitutional prior restraint upon the speech of 
the organizers, presenters, and potential attendees.56 And, limiting 
accreditation to “secular” speech would be an unconstitutionally vague, 
and at the same time, blunt crushing of any speech deemed not to be 
“secular.”57 

Similarly, attorneys do not surrender their right to the free exercise 
of their religion58 by becoming attorneys. And what does free exercise of 
religion entail in this context? Free exercise means more than worship. 
As the Supreme Court has held, “the ‘exercise of religion’ involves ‘not 
only belief and profession but the performance of (or abstention from) 
physical acts’ that are ‘engaged in for religious reasons.’ ”59 As Christian 
attorneys, and as Christian educators, we have the First Amendment 
right to exercise our religion by participating in CLE programs that 
explain to our peers various perspectives on law, including an 
application of moral concepts. Any ban on such activity would violate the 
Free Exercise Clause of the First Amendment. 

D. There are Potential Due Process and Equal Protection Problems 
Regarding Denial of Accreditation to Faith-Based CLE Programs 

Typically, the CLE accreditation process involves the submission of 
a proposed agenda, teaching materials, and some biographical 

53  MODEL RULES OF PROF’L CONDUCT r. 2.1 (AM. BAR. ASS’N 2016). 
54  U.S. CONST. amend. I. 
55  See TEX. CONST. art. I, § 8, 27 (containing language similar to the First 

Amendment to the United States Constitution). 
56  See, e.g., Kunz v. New York, 340 U.S. 290, 293 (1951) (holding that an ordinance 

preventing public worship on the streets without a license constituted an unconstitutional 
prior restraint on speech); Follett v. Town of McCormick, S.C., 321 U.S. 573, 582 (1944) 
(upholding the right to publish and distribute religious books); Murdock v. Pennsylvania, 
319 U.S. 105, 140 (1943) (holding that there is a right to benefit from religious activities); 
Cantwell v. Connecticut, 310 U.S. 296, 311 (1940) (holding that there is a First 
Amendment right to publish and distribute religious material). 

57  Wright v. Georgia, 373 U.S. 284, 292 (1963) (“[A] generally worded statute which 
is construed to punish conduct which cannot constitutionally be punished 
is unconstitutionally vague to the extent that it fails to give adequate warning of the 
boundary between the constitutionally permissible and constitutionally impermissible 
applications of the statute.”). 

58  U.S. CONST. amend. I. 
59  Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2770 (2014) (quoting Emp’t 

Div., Dep’t Human Res. of Or. v. Smith, 494 U.S. 872, 877 (1990) (emphasizing “. . . that a 
State would be ‘prohibiting the free exercise of religion’ if it sought to ban such acts or 
abstentions only when they are engaged in for religious reasons, or only because of the 
religious belief that they display”)). 

                                                      



2017] STATE BAR EFFORTS TO DENY ACCREDITATION 305 
 
information regarding the presenters.60 It is also typical that the 
accreditation committee requires program organizers to state that 
approval is pending up to the point where final approval is given.61 A 
State Bar official can delay the issuance of final approval,62 thereby 
discouraging potential participants from enrolling in the CLE. It is also 
possible, as was the case in our Texas matter, that an accreditation 
entity might make a determination to deny accreditation without 
providing any notice or opportunity to be heard.63 Either of these 
approaches would deny presenters and potential participants their 
rights to Due Process as guaranteed by the Fifth and Fourteenth 
Amendments to the Constitution of the United States64 and by 
comparable provisions in state law.65 In our case, the Due Process 
violations were even more egregious—we were denied the right to 
receive accreditation for any future CLE presentations, even though 
none had been planned or submitted for approval at that point. 

In the strange circumstance, again as appeared in Texas, where the 
state bar accrediting entity will accredit the faith-based CLE 
presentations of some religions and not others, an obvious Fourteenth 
Amendment denial of Equal Protection arises.66 

E. How to Achieve Accreditation of Faith-Based CLE Programs 

The first step to putting together an effective faith-based CLE 
program is to enlist the participation of thoughtful and articulate 
presenters who bring important and diversified backgrounds to the 
program. Law school deans and former deans, law professors, 
experienced attorneys and mediators, and judges all fit the bill. That 
describes exactly the program we assembled—and yet we were still 
initially denied accreditation in Texas. Ultimately, however, the strength 
of our panels would have helped ensure success in the unfortunate event 
that we were forced into litigation. 

Of course, strict compliance with all the technical requirements of 
the CLE accreditation process is also critical. This involves timely 
submissions of accreditation requests, careful preparation of materials, 

60  See, e.g., ST. BAR TEX., TEXAS MINIMUM CONTINUING LEGAL EDUCATION 
REGULATIONS, at §§ 10.2(d), 10.2(f) (2015), https://www.texasbar.com/AM/Template.cfm?
Section=MCLE_Rules1&Template=/CM/ContentDisplay.cfm&ContentID=31721 
(explaining the procedures necessary to apply for accreditation of CLE activities). 

61  Id. at § 10.1.8. 
62  Id. at § 10.1.12.  
63  Id. at § 10.9. 
64  U.S. CONST. amend. V; id. amend. XIV, § 1. 
65  See FLA. CONST. art. I, § 9 (containing language similar to the Fifth Amendment 

of the United States). 
66  U.S. CONST. amend. XIV, § 1; Niemotko v. Maryland, 340 U.S. 268, 284 (1951). 
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and the like. And, because we are educators, our first obligation and 
challenge will be to educate the accreditation committee of the validity 
and the importance of these topics. A succinct and polite summary of 
some of the themes of this Article would be helpful to a well-intentioned 
accreditor who is not familiar with the importance of the interplay of 
law, faith, morality, and ethics. Such a summary would also be helpful if 
the accreditor turns out to be not-so-well-intentioned. In such a case the 
summary might assist in convincing that person that it might not be a 
good idea to have his or her State Bar brought before the courts to 
resolve the accreditation issue. 

In the unfortunate situation where accreditation is denied, sponsors 
would have several alternatives. One would be to cancel the program. Of 
course, such an approach, while avoiding conflict, would prevent the 
spread of the message of incorporating faith into practice. It would 
reinforce in the minds of the CLE accreditors that their position was 
correct. It would likely intimidate other providers from any further 
attempts at creating faith-based CLE programs. 

Another approach would be to put on the program, even without 
accreditation, in order to provide participants the benefits of sharing in 
the faith-based perspectives. After all, the benefits provided by such a 
program to the lives of the practitioners, their clients, and the system of 
justice does not depend upon accreditation. The number of participants 
who would attend and thereby benefit, however, would likely be reduced 
if the program does not offer CLE credit. 

Soon after our battle over accreditation regarding the St. Mary’s 
CLE program, this author learned that a group of faith-based 
practitioners had prepared a similar CLE program in Dallas. After 
putting on their program, which was attended by over sixty attorneys, 
the program was denied accreditation. When the organizers of that 
program informed us of their situation, this author urged them, even 
though the time had passed to request reconsideration, to attach the 
State Bar’s letter of January 21, 2016 to such a request. The sponsors 
did so. In response, the State Bar then granted accreditation.67 

In addition to either canceling the program or presenting it without 
accreditation, there are mechanisms to bring administrative denial of 
faith-based CLE programs to review by the highest court in the state. 
State Supreme Courts typically exercise superintending control over 
licensing and accreditation issues.68 One potential remedy would be to go 

67  Correspondence between Bill Piatt and the organizers of the Dallas CLE program 
(on file with author). 

68  See CLE FAQs, AM. BAR ASS’N, http://www.americanbar.org/cle/faqs.html (last 
visited Feb. 14, 2017) (explaining that state supreme courts grant accreditation through a 
CLE board or commission). 
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straight to the highest court of the state with a request for that body to 
exercise superintending control and grant accreditation. 

Another possible remedy would be to take advantage of applicable 
civil rights laws. The violation of the First Amendment rights of the CLE 
presenters could be addressed in an action brought under 42 U.S.C. 
§ 1983.69 

Remedies could also be sought under applicable state Religious 
Freedom Restoration (RFRA) statutes.70 The Texas statute is 
illustrative. Under that Act, remedies are provided for the violation by 
the government of the “free exercise of religion.”71 “Free exercise” is 
defined as “an act or refusal to act that is substantially motivated by 
sincere religious belief.”72 The person bringing such an action must first 
give notice to the entity that the free exercise of religion “is substantially 
burdened by an exercise of the government agency’s governmental 
authority.”73 A person must also identify the particular act or refusal to 
act that was burdened74 and the manner in which exercise of 
governmental authority burdens the act.75 The government agency 
would then have to demonstrate “that the application of the burden to 
the person . . . is in furtherance of a compelling governmental interest 
[and] is the least restrictive means of furthering that interest.”76 
Declaratory relief, compensatory damages, costs, and attorneys’ fees are 
available to the successful claimant.77 

Our RFRA notice to the State Bar of Texas stated: 
The undersigned give notice as required by the Texas Religious 
Freedom Restoration Act that, as set out above, the actions of the 
MCLE Board and Ms. Smith constitute a substantial burden upon the 
religious freedom of the undersigned by the exercise of the 
governmental authority of the Board and Ms. Smith. The manner in 
which the respondents have acted will preclude the undersigned from 

69  See 42 U.S.C. §1983 (2012) (providing a civil cause of action for the deprivation of 
constitutional rights). 

70  See, e.g., TEX. CIV. PRAC. & REM. CODE ANN. § 110.003(a) (West, Westlaw through 
2015 Reg. Sess. of the 84th Legislature) (preventing government agencies from placing 
substantial burdens on the free exercise of religion). 

71  Id. 
72  Id. at § 110.001(a)(1). 
73  Id. at § 110.006(a)(1). 
74  Id. at § 110.006(a)(2). 
75  Id. at § 110.006(a)(3). Claimants in Texas ordinarily must give the agency 60 

days to correct the violation, although that time limitation can be waived if “(1) the 
exercise of governmental authority that threatens to substantially burden the person’s free 
exercise of religion is imminent; and (2) the person was not informed and did not otherwise 
have knowledge of the exercise of the governmental authority in time to reasonably provide 
the notice.” Id. at § 110.006(b)(1)–(2). 

76  Id. at § 110.003(b). 
77  Id. at § 110.005(a). 
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organizing, presenting, and attending accredited CLE programs which 
touch on religious or moral themes. Law and religion are important 
aspects of the free exercise of the religion of the undersigned, in their 
respective roles as educators and attorneys. The Notice which is the 
subject of this appeal and notice should be immediately rescinded.78  
This, in connection with the other arguments raised in our appeal, 

caught the attention of the Bar. It is difficult to imagine any “compelling 
governmental interest” which the Bar could have raised to our attempt 
to provide CLE courses so clearly aligned with the applicable ethical 
rules. There seems to be no argument which the Bar could have 
advanced to show that denying future accreditation for programs which 
the Bar had not even seen (and which had not even been submitted) 
could be the “least restrictive means” of accomplishing any compelling 
governmental interest. The approach we followed in this regard would be 
a template for other schools in the unfortunate situation where litigation 
becomes necessary. 

CONCLUSION 

Religiously affiliated law schools offer our students a faith-based 
approach to the practice of law. That approach benefits not only our 
individual students, but their future clients and society. What if we 
could continue to bring this message to them throughout their careers? 
The answer is obvious. Faith-based CLE programs will bring this 
assistance to them and to other attorneys. Our profession, our society, 
and our economic and political systems will benefit from the infusion of 
the deeply held moral, ethical, and religious values that brought us into 
the teaching of law in our unique schools in the first place. We should 
take the lead in the creation of such programs, and fight, where 
necessary, with the faith that guides our lives, to receive accreditation 
for them. 
 

78  Letter from Bill Piatt to Nancy R. Smith, Director, St. Bar Tex. Minimum 
Continuing Legal Educ. (Nov. 18, 2015) (on file with author). 

                                                      



SHOULD THE GOVERNMENT BE IN THE BUSINESS OF 
TAXING CHURCHES? 

J. Michael Martin∗ 

INTRODUCTION 

Throughout our entire history as a nation, the United States has 
never imposed a federal income tax on churches.1 In spite of this 
longstanding policy for over two centuries and the principle it represents 
of the separate spheres of sovereignty of church and state in America, 
some critics have recently become more vocal in questioning the 
legitimacy of church tax-exempt status, based primarily on financial and 
constitutional concerns.2 

∗  Michael Martin, J.D., CPA, is Vice President and Legal Counsel of the 
Evangelical Council for Financial Accountability (ECFA). I dedicate this Article to my wife, 
Brittney, and our family; this project is just one of many that would not be possible without 
your loving support. I would also like to thank the Regent University Law Review for their 
hard work and editing assistance, and acknowledge Mssrs. Michael Batts, Dan Busby, 
Richard Garnett, Lloyd Mayer, Erik Stanley, and John Van Drunen for their helpful 
feedback on early drafts. The views expressed are my own and do not necessarily reflect 
the official positions of ECFA. 

1  While not all faiths use the term “church” to describe their associations of 
believers and places of worship, this Article uses the term church for the sake of readability 
and for consistency with the Internal Revenue Service’s own use of the term in a generic 
sense to refer to associations of believers and places of worship across different religious 
traditions. See I.R.S., U.S. DEP’T. OF TREASURY, PUB. NO. 1828, TAX GUIDE FOR CHURCHES 
AND RELIGIOUS ORGANIZATIONS 1 (2015) [hereinafter TAX GUIDE FOR CHURCHES], 
http://www.irs.gov/pub/irs-pdf/p1828.pdf. 

2  See, e.g., Miranda Fleischer, Churches Are More Private Club than Public Good. 
Why Do They Need Tax Exemptions?, WASH. POST (Sept. 17, 2015), 
https://www.washingtonpost.com/news/in-theory/wp/2015/09/17/churches-are-more-club-
than-public-good-why-do-they-need-tax-exemptions/?utm_term=.80e8a1d48872 
(challenging the validity of church tax exemptions under the public goods rationale); Mark 
Oppenheimer, Now’s the Time to End Tax Exemptions for Religious Institutions, TIME 
(June 28, 2015), http://time.com/3939143/nows-the-time-to-end-tax-exemptions-for-
religious-institutions/ (stating that the Supreme Court’s holding in Obergefell v. Hodges 
begs reexamination of tax-exempt status for religious institutions). Likewise, supporters of 
church tax exemption have become more vocal in expressing the reasons for this exemption 
that have been implicit in our tax system since the founding of the United States. See, e.g., 
Richard W. Garnett, Tax Exemptions Protect Religious Freedom. We Should Keep Them., 
WASH. POST (Sept. 15, 2015), https://www.washingtonpost.com/news/in-theory/wp/2015/09/
15/religious-tax-exemptions-protect-religious-freedom-we-should-keep-them/?utm_term=.
3ef5f65757a2 (arguing that the requirement of Church-State separation limits the 
government’s power to tax religious institutions); John Inazu, Want a Vibrant Public 
Square? Support Religious Tax Exemptions., WASH. POST (Sept. 16, 2015), 
https://www.washingtonpost.com/news/in-theory/wp/2015/09/16/want-a-vibrant-public-
square-support-religious-tax-exemptions/?utm_term=.f5896d24e9ce (discussing the 
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As a practical matter, the courts and Congress are the two 
institutions where the unbroken practice of church tax exemption could 
be placed at risk. As the dissenting Supreme Court justices observed in 
Obergefell v. Hodges, the newly interpreted constitutional right to same-
sex marriage in the courts could evolve to threaten tax exemptions and 
other freedoms heretofore enjoyed by religious organizations.3 Also, with 
one political party now controlling Congress and the White House after 
the 2016 elections,4 new legislation like comprehensive tax reform has 
its greatest chance of passage in decades. And as with any scenario 
involving tax reform, there is always the chance that churches and other 
types of corporations and entities could find their tax status changing 
under a new paradigm. In light of these developments, more people may 
be asking: “Why should churches continue to be tax-exempt?” As the title 
of this Article suggests, perhaps a more appropriate way to frame the 
inquiry might be: “Should the government be in the business of taxing 
churches?”5 

From ancient times to the present day, the relationship between 
government and religion could be described as strained at its best, and 
violent at its worst.6 The founding of the United States was no exception 
to the historic tug of war between politics, religion, and money.7 In 
declaring their independence from the tyrannical British government, 
the colonists cited religious and financial grievances to justify their 
revolution.8 Before the American Revolution, the colonists were taxed to 
support the Church of England, the British government’s official state 
church.9 And when independence was finally achieved from England 

importance of maintaining tax exemptions for religious organizations, even when they 
disagree with new trends embracing same-sex marriage). 

3  135 S. Ct. 2584, 2625–26 (2015) (Roberts, C.J., dissenting).  
4  See Mark Z. Barabak & Lisa Mascaro, Republicans Hold the House and Senate, 

but Will That End the Washington Gridlock Even with President Trump?, L.A. TIMES (Nov. 
9, 2016, 12:10 AM), http://www.latimes.com/politics/la-na-pol-election-congress-control-
20161108-story.html (stating that the 2016 election resulted in a unified Republican 
government). 

5  Or, as Notre Dame law professor Richard Garnett has described it, “[i]nstead of 
asking whether churches and religious organizations deserve to be tax-exempt, we should 
ask why governments should be able to tax them at all. Taxation, after all, involves 
interference by the state, and in a free society such interference needs to be justified.” 
Garnett, supra note 2.  

6  See Walz v. Tax Comm’n, 397 U.S. 664, 673 (1970) (“Governments have not 
always been tolerant of religious activity, and hostility toward religion has taken many 
shapes and forms—economic, political, and sometimes harshly oppressive.”).  

7  See id. (describing the conflict between government and religion as part of 
America’s “national heritage” and one of the “roots [of] the Revolution itself”). 

8  THE DECLARATION OF INDEPENDENCE paras. 1–18 (U.S. 1776). 
9  Walz, 397 U.S. at 668.  
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following the war, the Framers of the Constitution ensured that religious 
belief and expression in America would be free from government 
interference by adopting the First Amendment in 1791: “Congress shall 
make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof . . . .”10 In a letter to the Danbury Baptist 
Association in 1802, Thomas Jefferson famously described the First 
Amendment’s protection of religious freedom as “building a wall of 
separation between church and [s]tate.”11  

In practice, the wall of separation between church and state in 
America has included the federal tax exemption of churches since the 
founding era.12 This automatic policy13 of exempting churches dates back 
to the first federal income tax around the early 1900s and was codified in 
the 1940s as the familiar Section 501(c)(3) of the Internal Revenue 
Code,14 providing that “[c]orporations, and any community chest, fund, 
or foundation, organized and operated exclusively for religious . . . 
purposes” shall be “exempt from taxation.”15 The IRS Tax Guide for 
Churches and Religious Organizations explains:  

Congress has enacted special tax laws that apply to churches, religious 
organizations and ministers in recognition of their unique status in 
American society and of their rights guaranteed by the First 
Amendment of the Constitution of the United States. Churches and 
religious organizations are generally exempt from income tax and 
receive other favorable treatment under the tax law . . . .16 
Undeniably, much is at stake in the battle over the purse strings of 

American churches. According to figures compiled by the Gallup Polling 
organization, between 2002 and 2013, the majority of Americans 
continued making financial contributions to religious organizations 

10  U.S. CONST. amend. I. 
11  Letter from Thomas Jefferson to the Danbury Baptist Association (Jan. 1, 1802), 

in 8 THE WRITINGS OF THOMAS JEFFERSON: BEING HIS AUTOBIOGRAPHY, CORRESPONDENCE, 
REPORTS, MESSAGES, ADDRESSES, AND OTHER WRITINGS, OFFICIAL, AND PRIVATE. 113, 113–
14 (H.A. Washington ed., Taylor & Maury 1854). 

12  See Lemon v. Kurtzman, 403 U.S. 602, 624 (1971) (describing the non-taxation of 
churches in the United States as “more than 200 years of virtually universal practice 
imbedded in our colonial experience and continuing into the present.”); Walz, 397 U.S. at 
677–78 (recounting the “unbroken practice” of granting tax exemption to churches since 
the early 1800s). 

13  TAX GUIDE FOR CHURCHES, supra note 1, at 2 (“Churches that meet the 
requirements of IRC Section 501(c)(3) are automatically considered tax exempt and are not 
required to apply for and obtain recognition of tax-exempt status from the IRS.”); see also 
I.R.C. § 508(c)(1)(A) (2012) (codifying the “[m]andatory exception[]” rule that churches need 
not apply for IRS recognition of tax-exempt status).  

14  I.R.C. § 501(c)(3) (2012).  
15  Id. §§ 501(a), (c)(3). 
16  TAX GUIDE FOR CHURCHES, supra note 1, at ii.  
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despite difficult economic times.17 Moreover, Giving USA reports that of 
an estimated $373.25 billion given to charity in 2015,18 more than $119 
billion was donated for religious causes.19 Clearly, if advocates of taxing 
religion are successful, the government stands to gain.20 

While some legal scholars have suggested the legitimacy of church 
tax exemption may be on the decline in the modern era,21 this Article 
offers reminders of the constitutional, historical, and public policy 
rationales that have supported church tax exemption since the 
establishment of our federal government. Ultimately, it contends that 
protection for religious freedom guaranteed by the Framers of the 
Constitution precludes the federal government from levying taxes on 
churches,22 and furthermore, that the government may not 
constitutionally revoke the historic tax-exempt status of churches based 
on their religious nature.23 Part I briefly recounts the history of church 
tax exemption from ancient civilizations to its “unbroken” practice 
within the United States since the founding. Part II advocates 
constitutional rationales for church tax exemption, including promoting 
the proper degree of separation of church and state, protecting the free 

17  Gallup Editors, Most Americans Practice Charitable Giving, Volunteerism, 
GALLUP (Dec. 13, 2013), http://www.gallup.com/poll/166250/americans-practice-charitable-
giving-volunteerism.aspx. 

18  GIVING USA FOUND., THE ANNUAL REPORT ON PHILANTHROPY FOR THE YEAR 2015 
5 (2016), http://cfnwmo.org/wp-content/uploads/2016/07/Giving-USA-2016.pdf.  

19  Id. at 6. 
20  If churches were to lose their tax-exempt status, the government would gain not 

only additional revenue from imposing taxes on churches directly but also very likely from 
donors no longer being able to claim itemized deductions for their contributions to 
churches. I.R.C. § 170(a) (2012). 

21  See, e.g., Shannon Weeks McCormack, Too Close to Home: Limiting the 
Organizations Subsidized by the Charitable Deduction to Those in Economic Need, 63 FLA. 
L. REV. 857, 911 (2011) (“The most direct response would require revision of § 170, which 
determines which organizations are entitled to receive subsidies through the charitable 
deduction. . . . efficiency analysis would suggest that it is economically unnecessary to 
allow donors to deduct amounts contributed to organizations such as specific schools and 
churches that generally suffer minimal underfunding issues.”); Christine Roemhildt Moore, 
Comment, Religious Tax Exemption and the “Charitable Scrutiny” Test, 15 REGENT U. L. 
REV. 295 (2003) (“While tax-exempt status has long benefited American churches and 
religious institutions, given the development of modern case law and a changing attitude 
toward the role that religion plays in American life, churches may not continue to enjoy the 
benefits of tax exemption.”); John W. Whitehead, Tax Exemption and Churches: A 
Historical and Constitutional Analysis, 22 CUMB. L. REV. 521, 593 (1992) (“[D]ifficult 
questions persist about tax exemption for churches, and the questions must be expanded to 
include those of tax exemption for organizations associated with or adjunct to the church. 
These questions will become increasingly important in environments of economic tension, 
limited resources and expanding government bureaucracies.”).  

22  See discussion infra Sections II.A.–B.  
23  See discussion infra Section II.C. 
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exercise of religion, and ensuring equal access for religious organizations 
to public benefit programs. Finally, Part III concludes with economic and 
public policy rationales that suggest exempting churches from 
government taxation is in the overall best interest of society.  

I. HISTORY SUPPORTS CHURCH TAX EXEMPTION  

In Walz v. Tax Commission,24 the U.S. Supreme Court held that 
New York’s grant of property tax exemption to church realty used solely 
for religious worship was consistent with the constitutional guarantee of 
the right to freedom of religion and, moreover, did not violate the First 
Amendment by constituting an “establishment of religion.”25 In reaching 
its landmark conclusion in favor of church tax exemption, the Supreme 
Court referenced the “unbroken practice” of granting tax exemptions to 
churches since the very founding of the United States.26 The Court 
articulated, “Few concepts are more deeply embedded in the fabric of our 
national life, beginning with pre-Revolutionary colonial times, than for 
the government to exercise at the very least this kind of benevolent 
neutrality toward churches and religious exercise . . . .”27  

The exemption of churches and other religious institutions from 
government taxation is not unique to the founding of the United States; 
to the contrary, religious tax exemption is a practice that has been 
observed in a variety of cultural traditions since antiquity.28 In fact, 
religious tax exemption can be traced back for so many centuries that 
even historians have a difficult time pinpointing the exact time period in 
which the practice originated.29 As one expert in the area of church tax 
exemption has explained, “No one can find that point in history where 
some great lawgiver declared, ‘Come now, and let us exempt the church 
from taxation, for behold! [I]t is as part of the fabric of the state and a 
pillar of the throne.’ ”30 All jesting aside, the same scholar noted, “There 
is no time before which churches were taxed and in which we can seek 

24  397 U.S. 664 (1970). 
25  Id. at 673, 675 (“We cannot read New York’s statute as attempting to establish 

religion; it is simply sparing the exercise of religion from the burden of property taxation 
levied on private profit institutions.”). 

26  Id. at 678. 
27  Id. at 676–77. 
28  See, e.g., Whitehead, supra note 21, at 524–29 (providing a timeline of both 

ancient and other historical civilizations that granted some form of tax relief to religious 
bodies). 

29  See, e.g., Claude W. Stimson, The Exemption of Property from Taxation in the 
United States, 18 MINN. L. REV. 411, 416 (1934) (“A perusal of the history of tax exemption 
indicates that the granting of tax immunity to ecclesiastical and military property is 
probably as old as the institution of taxation.”). 

30  DEAN M. KELLEY, WHY CHURCHES SHOULD NOT PAY TAXES 5 (1977). 
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the reason for exemption. It has always been the case, clear back to the 
priests of Egypt and beyond them into the coulisses of prehistory.”31 

While not all scholars would be so gracious to concede that church 
tax exemption predates reliable historical records, there is some 
consensus that tax exemption for religious institutions is at least as old 
as the early Jewish civilizations recorded in the Old Testament: “You are 
also to know that you have no authority to impose taxes, tribute or duty 
on any of the priests, Levites, musicians, gatekeepers, temple servants 
or other workers at this house of God.”32 Like the Jews, other ancient 
societies, such as the Sumerians (2800 B.C.), Babylonians (2169–1703 
B.C.), Egyptians (1880–1233 B.C.), Persians (539 B.C.), and Romans 
(306–337 A.D.) also extended some form of tax exemption to religious 
leaders and organizations.33 Historically, when taxes were levied on 
religion, the outcome was by no means favorable. For instance, during 
the twelfth century when Spain was dominated by Christian influence, 
Jewish minorities were persecuted by means of severe government 
taxation.34  

As discussed previously in the Introduction, disputes over taxation 
and religious liberty were two of the primary factors motivating the 
early American colonists to engage in revolution against the English 
Crown and, later, to ensure the constitutional protection of the right to 
religious freedom in the First Amendment.35 Consequently, from its 
earliest days, Congress has consistently granted tax relief and immunity 
to religious bodies.36 Since the first income tax code was attempted in 
1894,37 Congress has exempted churches “organized and operated 
exclusively for religious . . . purposes” from the payment of income tax.38 
In addition, all fifty states grant some form of church tax exemption 
through statutory provisions, constitutional provisions, or both.39 While 

31  Id. 
32  Ezra 7:24 (New International Version).  
33  Whitehead, supra note 21, at 524–29. 
34  Id. at 529. 
35  See supra notes 8–10 and accompanying text.  
36  Walz v. Tax Comm’n, 397 U.S. 664, 677–78 (1970) (describing some of Congress’ 

earliest religious tax exemptions dating back to 1802, including income tax exemption, 
property tax exemption, and sales tax exemption). 

37  Sheldon D. Pollack, Origins of the Modern Income Tax, 1894–1913, 66 TAX L. 295, 
295, 301–06 (2013) (describing the development and progression of the first income tax 
provision); Act of Aug. 27, 1894, ch. 349, § 27, 28 Stat. 509, 553 (1894), invalidated in 
relevant part by Pollack v. Farmers’ Loan & Tr. Co., 157 U.S. 429, 586 (1895). 

38  The current federal tax exemption of churches and other organizations operated 
exclusively for religious purposes was codified in 1954 as I.R.C. § 501(c)(3) (2012). 

39  EVELYN BRODY, PROPERTY-TAX EXEMPTION FOR CHARITIES: MAPPING THE 
BATTLEFIELD 174 (2002). 
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over the years some have questioned whether the government should 
indeed grant tax exemption to churches,40 the unbroken practice in the 
United States of exempting churches from government taxation 
evidences a historical consensus that churches have the right to be 
exempt from taxation as a separate, sovereign institution from the state, 
or at the very least, that churches lawfully deserve certain tax 
immunities because of their indispensable contributions to the public 
good.41 For these reasons, the Supreme Court emphasized in Walz that 
such a time-honored tradition—unbroken for centuries—“is not 
something to be lightly cast aside.”42  

II. THE CONSTITUTION SUPPORTS CHURCH TAX EXEMPTION  

While centuries of history lend support to the notion that churches 
should be exempt from paying taxes to fund the government,43 the First 
Amendment’s commitment to religious freedom provides the greatest 
legal justification for the exemption. The following Sections present 
three of the primary constitutional arguments in favor of church tax 
exemption: (1) promoting the proper degree of separation of church and 
state; (2) protecting the free exercise of religion; and (3) ensuring equal 
access for religious organizations to public benefit programs. 

A. Church Tax Exemption Promotes the Proper Degree of Separation of 
Church and State. 

The earliest American political leaders understood that man-made 
government should be limited to the proper role of protecting the 
unalienable rights and liberties of its citizens—who, in fact, are 
responsible for instituting government among men for the good of 
society.44 Of the many injuries and abuses the early American colonists 
endured at the hands of the tyrannical British government, one blatant 
injustice was the mandate to worship through the British government’s 

40  See, e.g., John Witte, Jr., Tax Exemption of Church Property: Historical Anomaly 
or Valid Constitutional Practice?, 64 S. CAL. L. REV. 363, 382–83 (1991) (recounting the 
historic separation of church and state concerns surrounding church tax exemption voiced 
by leading American politicians, such as Presidents James Madison and Ulysses S. Grant). 

41  See discussion infra Sections II.A.–C. 
42  Walz v. Tax Comm’n, 397 U.S. 664, 678 (1970). 
43  See discussion supra Part I. 
44  THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). 
We hold these truths to be self-evident, that all men are created equal, that 
they are endowed by their Creator with certain unalienable Rights, that among 
these are Life, Liberty and the pursuit of Happiness. That to secure these 
rights, Governments are instituted among Men, deriving their just powers from 
the consent of the governed. 

Id. 
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official state religion, The Church of England.45 When the colonists had 
the opportunity to institute their own form of government in the United 
States following the American Revolution, they ensured that religious 
belief and expression would be free from government interference by 
adopting the First Amendment to the U.S. Constitution in 1791.46 To 
this day, any inquiry into the permissibility of a government action that 
involves religion must begin with the familiar provisions of the First 
Amendment’s text that government must avoid both an “establishment 
of religion” and “prohibiting the free exercise [of religion].”47   

1. Church Tax Exemption Is Not an Establishment of Religion. 

In the first U.S. Supreme Court case to consider the 
constitutionality of church tax exemption, Walz v. Tax Commission, the 
Court rejected the claims of a New York realty owner that a state 
property tax exemption for churches was an unconstitutional 
“establishment of religion” because the tax exemption allegedly required 
the realty owner to make indirect financial contributions to religious 
bodies.48 The Court began its analysis of the legal issue with the 
historical context that to those who penned the First Amendment, the 
“ ‘establishment’ of a religion [would have] connoted sponsorship, 
financial support, and active involvement of the [government] in 
religious activity.”49 Despite the seemingly unqualified language of the 
First Amendment, the Court admitted, “No perfect or absolute 
separation [of church and state] is really possible; the very existence of 
the Religion Clauses is an involvement of sorts—one that seeks to mark 
boundaries to avoid excessive entanglement.”50  

No doubt, the Supreme Court realized it found itself between a rock 
and a hard place in determining whether a state tax immunity scheme 
for churches resulted in an excessive entanglement of religion. The Court 
reasoned that inevitably church taxation and church tax exemption both 
result in “some degree of governmental involvement with religion.”51 On 
the one hand, granting tax exemption to churches provides religious 

45  CHESTER JAMES ANTIEAU ET AL., FREEDOM FROM FEDERAL ESTABLISHMENT 2–3 
(1964). 

46  See Comment, The Supreme Court, the First Amendment, and Religion in the 
Public Schools, 63 COLUM. L. REV. 73, 73 (1963) (stating that the First Amendment was 
desired by the early American population). 

47  Id. (quoting the First Amendment). 
48  Walz v. Tax Comm’n, 397 U.S. 664, 667 (1970). Although the dispute in Walz 

involved a property tax exemption, the Court’s reasoning is equally relevant in the context 
of income tax exemptions.  

49  Id. at 668. 
50  Id. at 670. 
51  Id. at 674 (emphasis added). 
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bodies with an indirect economic benefit over for-profit organizations.52 
On the other hand, imposing taxes on churches to raise financial support 
for the government obviously results in a more direct instance of 
excessive entanglement between government and religion.53 After 
weighing the two alternatives in light of the historical context of the 
drafting of the First Amendment,54 the Supreme Court concluded: 
“[E]xemption creates only a minimal and remote involvement between 
church and state and far less than taxation of churches. It restricts the 
fiscal relationship between church and state, and tends to complement 
and reinforce the desired separation insulating each from the other.”55  

In its analysis, the Walz Court made an important distinction 
between a direct money subsidy, which would impermissibly create an 
excessive entanglement between church and state, and the historical 
exemption of churches from government taxation.56 The Court reasoned 
that a grant of tax exemption does not amount to a government subsidy 
because the government does not transfer part of its revenue to 
churches, but, instead, merely abstains from demanding that the church 
support the state.57 In the end, the Supreme Court in Walz logically 
reasoned, “There is no genuine nexus between tax exemption and 
establishment of religion.”58 

In his treatise on church tax exemption, Dean Kelley explains why, 
both logically and historically, church tax exemptions should not be 
equated with government subsidies.59 Kelley suggests this misconception 
is based upon the pretotalitarian assumption that “government has a 
claim upon every penny in our pockets, every activity of our lives, every 
expression or undertaking we attempt, and restrains that claim only by 
affirmative and magnanimous generosity toward those particular 
endeavors it (after due deliberation) favors and fosters.”60 Furthermore, 
Kelley debunks the “tax exemption equals a subsidy” myth by recalling 
historically that when Congress wrote the first modern income tax 

52  Id. at 674–75. 
53  Id. at 675. 
54  Id. (“We cannot ignore the instances in history when church support of 

government led to the kind of involvement we seek to avoid.”). 
55  Id. at 676. 
56  Id. at 675–76. 
57  Id. at 675. 
58  Id. 
59  KELLEY, supra note 30, at 11–13, 33–34. Using similar logic, the majority of the 

U.S. Supreme Court recently contrasted the difference between tax credits (or exemptions) 
and direct government subsidies. See Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 
125, 141–42 (2011). 

60  KELLEY, supra note 30, at 11. 
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statutes in 1894 and 1913, only “net income” was taxed.61 Because 
nonprofit organizations, including churches, are fundamentally designed 

61  Id. In expounding upon the Walz Court’s logical conclusion that tax exemptions 
do not amount to government subsidies, Kelley summarized six operational distinctions 
between subsidies and exemptions:  

1. In a tax exemption, no money changes hands between government and the 
organization. There is no financial transaction with applications, checks, 
warrants, vouchers, receipts, accounting or audits; “. . . government does not 
transfer part of its revenue . . .”  
2. A tax exemption, in and of itself, does not provide one cent to an organization. 
Without contributions from its supporters, it has nothing to spend. Government 
cannot create or sustain—by tax exemption—any organization which does not 
attract contributions on its own merits. 
3. The amount of a subsidy is determined by the legislature or an 
administrator; there is no “amount” involved in a tax exemption because it is 
“open-ended”; the organization’s income is dependent solely on the generosity of 
its several contributors, each of whom decides freely and individually how 
much he or she will give. 
4. Consequently, there is no periodic legislative or administrative struggle to 
obtain, renew, maintain, or increase the amount, as would be the case with a 
subsidy; political allegiances are not mobilized to support or to oppose it; the 
energies of the organization are not expended in applying for, defending, 
reporting, qualifying, undergoing audits and evaluations, etc., and the 
resources of government are not expended in administering them. 
5. A subsidy is not voluntary in the same sense that tax-exempt contributions 
are. When the legislature taxes the citizenry and appropriates a portion of the 
revenues as a subsidy to an organization, the individual citizen has nothing 
determinative to say as to the amount of the subsidy or the selection of the 
recipient. . . . 
6. A tax exemption does not convert the organization into an agency of “state 
action,” whereas a subsidy—in certain circumstances—may.  

Id. at 33–34 (quoting the Court’s opinion in Walz to explain the difference between tax 
exemptions and subsidies). In Bob Jones University v. United States, the Supreme Court 
would later take the view that every tax exemption constitutes a subsidy in that they affect 
nonqualifying taxpayers, forcing them to become indirect and vicarious donors. 461 U.S. 
574, 591 (1983). The Supreme Court in Tex. Monthly, Inc. v. Bullock would later cite the 
Bob Jones view with approval. 489 U.S. 1, 14 (1989). The dissent in Tex. Monthly, authored 
by Justice Scalia, sharply called into question the Court’s classification of tax exemptions 
and general subsidies as functional equivalents. Id. at 35 (Scalia, J., dissenting). Justice 
Scalia cited past Court precedent to support the view that tax exemptions are qualitatively 
different than general subsidies because although they both provide economic assistance, 
subsidies involve the much more obvious entanglement of state and religion by direct 
transfers of actual public money and resources exacted from taxpayers as a whole. Id. It is 
perhaps worthy to note, in considering the future merits of this view within the Court, that 
none of the Justices constituting the plurality in Tex. Monthly (Justices Brennan, 
Marshall, Stevens, O’Connor, Blackmun, and White) who treated tax exemption as a 
government subsidy are still sitting members of the Court; on the other hand, only Justice 
Kennedy, who dissented in Tex. Monthly, remains on the Court and is known for being a 
key swing vote between the more conservative and liberal wings of the Court. See Members 
of the Supreme Court of the United States, U.S. SUPREME COURT, http://www.supreme
court.gov/about/members.aspx (providing a timeline of the members of the United States 
Supreme Court). If the “tax exemption as a subsidy” question were to come before the 
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not to produce a profit or enrich owners like a business, it would have 
been inconceivable for contributions to these organizations to be viewed 
as taxable under the original federal tax provisions.  

2. Even the Bob Jones Case Respects Church Tax Exemption.  

Thirteen years after the Supreme Court first upheld church tax 
exemptions against First Amendment challenges in Walz, the Court in 
Bob Jones University v. United States was called to answer a slightly 
different question: Could the IRS lawfully deny tax-exempt status to 
religious educational institutions engaging in racial discrimination based 
on sincerely held religious beliefs?62 Although Bob Jones did not 
specifically involve a church, the case has sometimes been cited to 
suggest that churches are granted tax-exempt status merely as a matter 
of privilege,63 notwithstanding the fact that the Court explicitly rejected 
reaching this conclusion with churches: “We deal here only with religious 
schools—not with churches or other purely religious institutions . . . .”64 
The Court’s analysis in Bob Jones should be carefully examined in 
determining whether and to what extent churches may claim tax-exempt 
status as a matter of constitutional right.  

In Bob Jones, the Supreme Court held that nonprofit private schools 
that prescribe and enforce racially discriminatory admissions standards 
on the basis of sincerely held religious beliefs do not qualify as charitable 
tax-exempt organizations under Section 501(c)(3) of the Internal 
Revenue Code.65 In 1970, the IRS had issued a ruling, which declared 
that all private, nonprofit educational institutions must adopt racially 
nondiscriminatory policies as to their students or risk forfeiting their 
tax-exempt status in the alternative.66 In response, Bob Jones University 
and Goldsboro Christian Schools asserted the IRS ruling violated their 
First Amendment rights because of their sincerely held religious beliefs 
related to race.67 The Supreme Court rejected the religious schools’ Free 

current Justices of the Supreme Court, it is at least plausible that the view of Justice 
Kennedy would prevail, reasoning that tax exemption is not the functional equivalent of a 
governmental subsidy. 

62  461 U.S. 574, 577 (1983). 
63  See, e.g., Moore, supra note 21, at 312–13 (citing to Bob Jones to support the 

assertion that religious tax exemption may be viewed as a privilege instead of a right). 
64  Bob Jones, 461 U.S. at 604 n.29. 
65  Id. at 605. 
66  Id. at 578–79. 
67  Id. at 580 (“The sponsors of the University genuinely believe that the Bible 

forbids interracial dating and marriage.”); id. at 583 n.6 (“According to the interpretation 
espoused by Goldsboro, race is determined by descendance from one of Noah’s three 
sons . . . . Cultural or biological mixing of the races is regarded as a violation of God’s 
command.”). 
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Exercise and Establishment Clause challenges, holding instead that 
because the schools’ racially discriminatory policies were contrary to the 
compelling national public policy of racial non-discrimination, neither 
organization continued to meet the common law requirement that a tax-
exempt organization be organized for “charitable” purposes.68 In other 
words, the Court declared that because these educational institutions 
engaged in racial discrimination against public policy, they could not be 
viewed in the eyes of the law as truly “charitable” and therefore did not 
merit the privilege of tax exemption.  

In making its determination, the Supreme Court in Bob Jones 
traced Congress’ intent in adopting Section 501(c)(3) of the tax code to 
the English laws of charitable trusts.69 From that history, the Court 
perceived that Congress’ intent in providing charitable tax exemptions 
was to bestow preferential tax treatment on qualifying organizations, 
but only to the extent that they provide a measurable benefit to society.70 
This rationale justifying charitable tax exemption has commonly been 
categorized as the “public benefit,”71 “good works,”72 or “quid pro quo”73 
theory of tax exemption. The Bob Jones majority’s view of charitable tax 
exemption based on a “public benefit” understanding was sharply 
criticized even in Justice Powell’s concurring opinion in the case.74 
Although agreeing that the IRS had the right to revoke the tax-exempt 
status of private nonprofit schools that failed to adopt racially 
nondiscriminatory policies,75 Justice Powell objected to the majority’s 
reasoning regarding the justification for charitable tax exemption: 

I am unconvinced that the critical question in determining tax-exempt 
status is whether an individual organization provides a clear “public 
benefit” as defined by the Court. . . . [The Court majority] suggest[s] 
that the primary function of a tax-exempt organization is to act on 

68  Id. at 595–96 (“Racially discriminatory educational institutions cannot be viewed 
as conferring a public benefit with the ‘charitable’ concept discussed earlier, or within the 
congressional intent underlying § 170 and § 501(c)(3).”). 

69  Id. at 589. 
70  Id. at 591 (“Charitable exemptions are justified on the basis that the exempt 

entity confers a public benefit—a benefit which the society or the community may not itself 
choose or be able to provide, or which supplements and advances the work of public 
institutions already supported by tax revenues.”). 

71  See, e.g., Moore, supra note 21, at 296–97 (“Various rationales have been 
proposed over the years for the existence of these statutory exemptions from taxation. The 
current favorite is the public benefit rationale. This justification focuses on the benefit 
society receives as a direct result of the charitable works of the exempt organization.”).  

72  See Walz v. Tax Comm’n, 397 U.S. 664, 674 (1970) (rejecting the “good works” 
rationale for tax exemption as applied to churches). 

73  See BRODY, supra note 39, at 175. 
74  Bob Jones, 461 U.S. at 606 (Powell, J., concurring). 
75  Id. at 608. 
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behalf of the Government in carrying out governmentally approved 
policies. In my opinion, such a view of § 501(c)(3) ignores the 
important role played by tax exemptions in encouraging diverse, 
indeed often sharply conflicting, activities and viewpoints. . . . [T]he 
provision of tax exemptions to nonprofit groups is one indispensable 
means of limiting the influence of governmental orthodoxy on 
important areas of community life.76 
While some have suggested that the “public benefit” rationale for 

charitable tax exemption employed in Bob Jones signals a shift from the 
Supreme Court’s conclusion in Walz that churches are entitled to tax 
exemption as a matter of law and historical practice,77 a careful reading 
of Bob Jones suggests otherwise. In the majority opinion, the Court was 
careful to limit the scope of its holding only to “charitable” organizations 
which are not purely religious.78 Therefore, a proper reading of the Bob 
Jones majority opinion would suggest only that the Court believed the 
government has a freer hand in regulating tax exemption of “charitable” 
institutions which are not purely religious in nature, because unique 
separation of church and state concerns arise under the First 
Amendment when churches are forced to pay taxes to fund the operation 
of the state.79  

B. Taxing Church Contributions Would Infringe upon the Free Exercise of 
Religion. 

In addition to respecting the separate sovereigns of church and 
state, the First Amendment also guarantees the constitutional right to 

76  Id. at 608–10. 
77  Whitehead, supra note 21, at 557–58; Moore, supra note 21, at 314–17. 
78  Bob Jones, 461 U.S. at 604 n.29. 
79  BRODY, supra note 39, at 175. For additional analysis of the Bob Jones decision 

and its impact on religious organizations in light of contemporary issues involving same-
sex marriage and sexual orientation and gender identity, see generally James A. Davids, 
Enforcing a Traditional Moral Code Does Not Trigger a Religious Institution’s Loss of Tax 
Exemption, 24 REGENT U. L. REV. 433 (2012) (criticizing public policy arguments directed 
at religious institutions’ tax-exempt statuses); Lindsay N. Kreppel, Will the Catholic 
Church’s Tax Exempt Status Be Threatened Under the Public Policy Limitation of 
§ 501(c)(3) If Same-Sex Marriage Becomes Public Policy?, 16 DUQ. BUS. L.J. 241 (2014) 
(examining the staying power of the Catholic Church’s religious tax-exempt status 
following the Supreme Court’s invalidation of DOMA); Roger Severino, Or For Poorer? How 
Same-Sex Marriage Threatens Religious Liberty, 30 HARV. J.L. & PUB. POL’Y 939 (2007) 
(examining the potential consequences for religious institutions that refuse to recognize 
same-sex marriages); Timothy J. Tracey, Bob Jonesing: Same-Sex Marriage and the 
Hankering to Strip Religious Institutions of Their Tax-Exempt Status, 11 FLA. INT’L U. L. 
REV. 85 (2015) (analyzing the enmity between the public policy of same-sex marriage and 
religious institutions’ tax-exempt statuses). 
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exercise religion freely from governmental interference.80 The Free 
Exercise Clause would clearly be implicated if the government began 
imposing taxes on financial contributions to churches because a variety 
of religious traditions view the act of making material offerings to God 
(through the local church) as a spiritual duty and holy act of worship.81 
The U.S. tax code has historically avoided these free exercise concerns by 
recognizing that both contributions given to the church (deductible to the 
giver) and received by the church (exempt by the church on receipt) are 
immune from government taxation.82  

Because offering financial contributions to a church, mosque, 
synagogue, or temple is undoubtedly an exercise of religious belief, 
questions arise surrounding to what extent the government may 
interfere with this practice without violating the Free Exercise Clause. 
Taken literally, any common definition of the term “free” would seem to 
include the idea of being unencumbered, and not bearing a cost. If it does 
not mean that, what does it mean? And to whom is the First Amendment 
directed? That is, who is prohibited from impinging on that right to 
“free” exercise? The government. And how might the government 
impinge on that right to “free” exercise? The answer: taxes. 

In 1970, the Supreme Court in Walz recognized that state and 
federal tax exemption of churches serves the important role of 
preserving the free exercise of religion guaranteed by the First 
Amendment.83 The Walz Court emphasized the historic reality that 
governments have not always been tolerant of religious activity and that 
grants of tax exemption reflect the concern of the latent dangers 
inherent in the imposition of government taxation.84 In upholding the 
New York property tax exemption at issue, the Court reasoned that the 
law exempting churches from state taxation was “simply sparing the 
exercise of religion from the burden of property taxation levied on 
private profit institutions.”85 Two later Supreme Court cases, Texas 

80  U.S. CONST. amend. 1 (“Congress shall make no law . . . prohibiting the free 
exercise [of religion].”). 

81  E.g., Leviticus 27:30 (Judaism); Matthew 6:1 (Christianity); Qur’an 2:271 (Islam).  
82  TAX GUIDE FOR CHURCHES, supra note 1, at 2. 
83  Walz v. Tax Comm’n, 397 U.S. 664, 673 (1970).  
84  Id. 
85  Id. Similarly, in M’Culloch v. Maryland, the Supreme Court considered whether 

the State of Maryland, as a sovereign and separate entity from the federal government, 
could lawfully impose a tax on the operation of the U.S. government’s then-existing 
national bank. 17 U.S. (4 Wheat.) 316, 319–20 (1819). In holding that Maryland could not 
constitutionally tax the U.S. bank, the Supreme Court famously opined, “An unlimited 
power to tax involves, necessarily, a power to destroy . . . .” Id. at 327. The same principle 
could be applied to the imposition of government taxation on the operation of the church, 
which, as a sovereign institution, predates the very founding of the United States. See 
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Monthly, Inc. v. Bullock86 and Jimmy Swaggart Ministries v. Board of 
Equalization,87 both held that a generally applicable sales tax on 
religious organizations does not violate the Free Exercise Clause when 
states choose to tax religious organizations’ sales of merchandise to the 
public at the same level it taxes for-profit businesses engaged in retail 
sales. Although these cases shed some light on the question of whether, 
in general, taxes on religious organizations violate the Free Exercise 
Clause, the more specific question of whether financial offerings 
(contributions) to the church may constitutionally be taxed in light of the 
First Amendment remains to be seen. This Section focuses its inquiry 
precisely on that question. 

 1. Foundational Free Exercise Precedent 

Like all other fundamental rights guaranteed by the Constitution, 
the Supreme Court has wrestled over the years with determining the 
proper scope of the First Amendment’s safeguard of the right to freely 
practice religion. In Cantwell v. Connecticut, the Supreme Court issued 
its first major decision broadly protecting the right to freely exercise 
religion by reversing the criminal convictions of three Jehovah’s 
Witnesses who were arrested for violating a city ordinance restricting 
solicitation.88 The Cantwell Court concluded the First Amendment right 
to freely exercise religion was so fundamental that the right should 
constitutionally be guaranteed not only against the federal government, 
but also against state and local governmental entities via the Due 
Process Clause of the Fourteenth Amendment.89 The Court recognized in 
Cantwell that the First Amendment embraces an absolute freedom to 
believe and a qualified freedom to engage in religious conduct, subject to 
reasonable state regulation aimed at protecting the common good.90 The 
Court failed, however, to identify precisely what forms of governmental 

Glenn Goodwin, Would Caesar Tax God? The Constitutionality of Governmental Taxation 
of Churches, 35 DRAKE L. REV. 383, 390–93 (1985) (explaining the relationship between 
sovereignty and religious tax exemptions). If the historic grant of church tax exemption 
were removed, then government would be given unbridled discretion to tax churches and 
other religious houses of worship to fund the operation of the state—leaving churches 
largely at the mercy of the government to decide the level of taxation the church should 
endure. This sort of excessive entanglement of church and state is precisely what the 
Founders sought to avoid through adopting the First Amendment. Walz, 397 U.S. at 674–
75.  

86  489 U.S. 1, 5 (1989). 
87  493 U.S. 378, 392 (1990). 
88  310 U.S. 296, 310–11 (1940). 
89  Id. at 303. 
90  Id. at 303–04. 
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regulation would rise to the level of “unreasonable”—leaving that 
particular determination in the hands of future Courts.  

2. The “Golden Age” of Free Exercise and the Aftermath of Smith 

 Not until the 1960s and 1970s would the Supreme Court finally 
attempt to craft a workable test for defining and protecting the right to 
freely exercise religion. What emerged from cases such as Sherbert v. 
Verner,91 Wisconsin v. Yoder,92 and Thomas v. Review Board of Indiana 
Employment Security Division,93 was the concept that cases involving a 
conflict between an individual’s religious practice and government 
regulation deserve the strictest of judicial scrutiny in determining 
whether the right to freely exercise religion had been violated. In 
invoking this powerful protection for religious liberty, the Court refused 
to uphold government action that interfered with religious exercise, 
unless the state could prove the regulation was motivated by a 
compelling governmental interest and would be accomplished by least 
restrictive means.94 Unfortunately, the standard of strict scrutiny 
review, which the Court afforded religious liberty claims through the 
Sherbert framework, would be toppled in the Court’s 1990 Employment 
Division v. Smith decision.95 As one scholar and religious liberties 
advocate remarked, Smith marked the end of the “Golden Age of free 
exercise of religion” that lasted virtually without interruption from the 
1960s until 1990.96  

In Smith, the Supreme Court was faced with the difficult question 
of whether adherents of a Native American minority religion could 
collect unemployment compensation from the state after being released 
from their jobs for using the peyote drug as part of their ceremonial 
religious rituals.97 In holding that the Free Exercise Clause did not 
guarantee such a right, the Supreme Court cast aside Sherbert’s strict 
scrutiny review for free exercise claims and invoked a new judicial 
framework centered on whether the state regulation was a “neutral law 
of general applicability.”98 The Smith decision shocked civil libertarians 
to the core and was met with fierce and immediate resistance.99 As 

91  374 U.S. 398, 410 (1963). 
92  406 U.S. 205, 215, 234–36 (1972). 
93  450 U.S. 707, 718–19 (1981). 
94  Sherbert, 374 U.S. at 403; Thomas, 450 U.S. at 718. 
95  Emp’t Div. v. Smith, 494 U.S. 872, 884–85 (1990). 
96  Bradley P. Jacob, Free Exercise in the “Lobbying Nineties,” 84 NEB. L. REV. 795, 

808 (2006). 
97  Smith, 494 U.S. at 874–75.  
98  Id. at 879, 890. 
99  Jacob, supra note 96, at 814–15. 
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Shakespeare once famously penned, “[m]isery acquaints a man with 
strange bed-fellows,”100 and such was the case in the wake of Smith. An 
unprecedented alliance, dubbed “The Coalition for the Free Exercise of 
Religion,” arose to oppose Smith’s neutral laws of general applicability 
test and sought legislative protection for the First Amendment right to 
freely exercise religion.101 The Coalition successfully lobbied Congress to 
adopt the Religious Freedom Restoration Act (“RFRA”), which would 
reinstitute strict scrutiny as the standard to be applied in free exercise 
claims.102 RFRA was passed unanimously in the House and by a decisive 
majority in the Senate of ninety-seven to three.103 

Despite outspoken opposition to Smith and Congress’ attempt at a 
legislative fix through RFRA, the Supreme Court would not allow RFRA 
to have the final say in the religious liberties debacle. In 1997, the Court, 
in City of Boerne v. Flores, ruled that RFRA was unconstitutional as 
applied to state and local governmental entities.104 Following Boerne, 
religious liberties claims against the state and local governments would 
generally be subject to the “neutral laws of general applicability” 
standard of Smith, while free exercise claims against the federal 
government would enjoy the strict scrutiny standard of RFRA—the 
exception being for states that had adopted their own mini-RFRAs to 
impose strict scrutiny review of religious liberties claims at the state 
level.105 

3. Church Tax Exemption in the Supreme Court’s Current Free Exercise 
Framework 

Under the Supreme Court’s existing Free Exercise framework, 
claims involving the revocation of federal tax exemption would invoke 
the strict scrutiny standard mandated by RFRA.106 In other words, the 
U.S. government would be required to prove that a federal income tax on 
churches serves a compelling governmental interest and accomplishes 
such an objective using the least restrictive means possible.107 Under 
RFRA’s high level of protection for free religious exercise, it is doubtful 

100  WILLIAM SHAKESPEARE, THE TEMPEST act 2, sc. 2, ll. 38–39 (Peter Hulme & 
William H. Sherman eds., W. W. Norton & Co. 2004). 

101  Jacob, supra note 96, at 816. 
102  Id. at 817. 
103  Id. at 822. 
104  521 U.S. 507, 532–36 (1997).  
105  Jacob, supra note 96, at 813. 
106  See City of Boerne, 521 U.S. at 532–36 (holding that although RFRA is 

unconstitutional as applied to the states, it is still binding law as applied to the federal 
government). 

107  Id. at 534 (discussing the demanding standards of RFRA).  
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the federal government could constitutionally impose taxes on religiously 
motivated contributions to the church.  

At the state level (where the federal RFRA protections do not 
apply), it is more conceivable that a state could tax contributions to the 
church without violating the Free Exercise Clause of the First 
Amendment; however, the case is not entirely clear in states that have 
enacted their own mini-RFRAs, and in light of the Supreme Court’s 1993 
holding in Church of Lukumi Babalu Aye, Inc. v. City of Hialeah.108 In 
Lukumi, the City of Hileah, Florida had enacted several local ordinances 
aimed at curbing the controversial practices of the Santería religion, 
namely animal sacrifice.109 Because the case involved a state free 
exercise claim (in a jurisdiction without a mini-RFRA), the Court applied 
the Smith standard, evaluating whether the ordinances were neutral 
laws of general applicability to withstand the First Amendment 
challenge by the church.110 Because the circumstances in the cases 
revealed that the ordinances’ intents and effects were clearly not neutral 
or generally applicable, the Court subjected the ordinances 
discriminating against Santería to strict scrutiny review and, in turn, 
struck down the ordinances as unconstitutional.111  

The Lukumi Court began with the general proposition “that the 
First Amendment forbids an official purpose to disapprove of a particular 
religion or of religion in general.”112 And after examining the City of 
Hialeah’s ordinances for neutrality and general applicability, the Court 
concluded the impermissible object of the ordinances was the 
suppression of religion.113 In reaching this important decision, the Court 
announced: 

The Free Exercise Clause commits government itself to religious 
tolerance, and upon even slight suspicion that proposals for state 
intervention stem from animosity to religion or distrust of its 
practices, all officials must pause to remember their own high duty to 
the Constitution and to the rights it secures. Those in office must be 
resolute in resisting importunate demands and must ensure that the 
sole reasons for imposing the burdens of law and regulation are 
secular. Legislators may not devise mechanisms, overt or disguised, 
designed to persecute or oppress a religion or its practices.114 

108  508 U.S. 520 (1993).  
109  Id. at 527–28. 
110  Id. at 531–32. 
111  Id. at 547. 
112  Id. at 532. 
113  Id. at 538–40. 
114  Id. at 547 (emphasis added). 
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The Lukumi case makes clear that under the Smith standard, any 
state or local law aimed at discouraging religious exercise will survive a 
constitutional challenge only if the law serves a compelling 
governmental interest and is accomplished by the least restrictive 
means.115 Should a state choose to revoke the tax-exempt status of its 
churches and leave the exemption in place for other “charitable” 
organizations, such a policy would likely be found unconstitutional under 
the Court’s holding in Lukumi based on the apparent motivation of the 
state to discourage religious exercise. On the other hand, a neutral and 
generally applicable law requiring the taxation of all “charitable” 
organizations on a non-discriminatory basis may withstand Free 
Exercise challenges—but again, only if churches and other religious 
organizations were placed on at least a level playing field as other types 
of charitable organizations.116 And given the more recent unanimous 
precedent of the Supreme Court in Hosanna-Tabor Evangelical Lutheran 
Church & School v. EEOC, churches and other religious organizations 
should arguably be exempt from even a neutrally-applicable tax applied 
to other nonprofits given the “text of the First Amendment itself, which 
gives special solicitude to the rights of religious organizations.”117 

While some have contended that arguments in favor of church tax 
exemption on free exercise grounds are unpersuasive,118 the above 
discussion demonstrates that these conclusions may not be concrete as a 
matter of constitutional interpretation. A federal tax imposed on 
churches would have to be evaluated under the strict scrutiny standard 
provided by Congress in RFRA, and any state tax aimed at discouraging 
religious exercise would be subject to the Supreme Court’s holding in 
Lukumi that such laws discriminating against religious organizations 
also withstand strict scrutiny review.  

C. The Equal Access Doctrine Ensures that Churches Are Entitled to Tax 
Exemption. 

Assuming, arguendo, that churches are not constitutionally entitled 
to federal or state tax exemption, the Supreme Court’s “equal access” 
doctrine would nevertheless bar the government from levying taxes on 

115  Id. 
116  See, e.g., Jimmy Swaggart Ministries v. Bd. of Equalization, 493 U.S. 378, 389 

(1990) (holding that collection and payment of generally applicable sales and use tax did 
not impose a constitutionally significant burden on religious practices or beliefs, and thus 
the Free Exercise Clause did not require California to grant a religious organization a tax 
exemption); Tex. Monthly, Inc. v. Bullock, 489 U.S. 1, 25 (1989) (striking down a Texas 
statute that exempted only religious publications from paying state sales tax). 

117  132 S. Ct. 694, 706 (2012). 
118  E.g., Moore, supra note 21, at 308–11. 
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churches, unless all other “charitable” institutions likewise forfeited 
their privileged status under the tax code. As the cases in the following 
Sections demonstrate, when the government invites an individual or 
group to partake in the benefit of some specified government resource, 
the government may not, in turn, discriminate among recipients based 
on their expressed viewpoints, religious or otherwise.  

1. Rosenberger v. University of Virginia: Religious Groups Deserve Equal 
Access to Public Resources. 

The 1995 U.S. Supreme Court case of Rosenberger v. University of 
Virginia stands for the principle that government must ensure groups 
from all viewpoints receive equal access to government benefits and 
resources when the government has chosen to make its benefits and 
resources generally available to the public.119 In Rosenberger, the 
University of Virginia (a public educational institution of the 
Commonwealth of Virginia) refused to fund the printing costs of an 
official student group’s publication simply because the publication was 
written from an explicitly religious viewpoint.120 The University 
attempted to justify its denial of the printing costs to the publication by 
arguing that making university funds available to a Christian student 
organization would result in an unconstitutional establishment of 
religion.121 After the student organization, “Wide Awake Publications,” 
exhausted its appeals for relief within the University, the organization 
brought suit against the University in federal court arguing that the 
denial of funding violated their constitutional rights to freedom of speech 
and press, to the free exercise of religion, and to equal protection of the 
law.122  

First, the Supreme Court reasoned that by agreeing to pay for some 
student-run publications to be printed, the University had created a 
“limited public forum” and, therefore, could not discriminate against 
participating individuals or organizations based solely on their 
expressed viewpoint.123 The Rosenberger Court looked to its binding 
precedent in Lamb’s Chapel v. Center Moriches Union Free School 
District, where the Court unanimously refused to allow a school district 
to exclude a Christian group from using the school’s facilities after hours 
to show a film on child-rearing from a Christian perspective after the 

119  515 U.S. 819, 829–30, 861 (1995). 
120  Id. at 822–23 (noting that the University withheld payments for printing costs of 

the Christian magazine because their student paper “primarily promote[d] or manifest[ed] 
a particular belie[f] in or about a deity or an ultimate reality”). 

121  Id. at 837. 
122  Id. at 827. 
123  Id. at 829–30. 
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school district had already opened its facilities for use after school hours 
to other community groups for a wide variety of social, civic, and 
recreational purposes.124 The Court likened the University of Virginia’s 
denial of funding to the Christian student publication in Rosenberger to 
the unconstitutional viewpoint discrimination advanced by the New 
York school district in Lamb’s Chapel.125 The Court rejected the 
University’s attempt to distinguish Lamb’s Chapel based on the factual 
distinction that Rosenberger involved “the provision of funds rather than 
access to facilities.”126 More than simply rejecting the University’s 
constitutional allegations as unfounded, the Court went on to describe 
the University’s discrimination against the Christian student 
publication’s viewpoint as a “danger to liberty.”127 The Court observed a 
major danger to liberty “lies in granting the State the power to examine 
publications to determine whether or not they are based on some 
ultimate idea and, if so, for the State to classify them.”128  

Ultimately, the Court concluded in Rosenberger that if the 
University of Virginia were to pay the printing costs of the Christian 
student publication—just like the University had done for other non-
religious student publications—the allowance of funds would not result 
in an establishment of religion, but instead, would be an acceptable, 
neutral governmental program.129 Moreover, implicit in the Court’s 
reasoning in Rosenberger was an endorsement of the constitutionality of 
church tax exemption. While the Court acknowledged that a tax levied 
for the direct support of a church or group of churches would “run 
contrary to Establishment Clause concerns dating from the earliest days 
of the Republic,” the Court did not cast any doubt on the government’s 
practice of exempting churches from government taxation.130 

2. Widmar, Mergens, and Lamb’s Chapel: Equal Access on the Rise 

As relied upon in Rosenberger, an uninterrupted line of historic 
Supreme Court precedent establishes the doctrine of equal access, 
maintaining that government must afford religious organizations at 
least the same access to its benefits and resources that are available to 
the public at large. Beginning in Widmar v. Vincent, the Supreme Court 
held unconstitutional the University of Missouri-Kansas City’s 
exclusionary policy, which prevented one of the University’s student 

124  508 U.S. 384, 387–89, 392–94 (1993). 
125  Rosenberger, 515 U.S. at 832. 
126  Id. at 832–33, 835. 
127  Id. at 835. 
128  Id. 
129  Id. at 845–46. 
130  Id. at 840. 
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groups from holding a Christian worship service on campus.131 The 
policy officially prohibited the use of University buildings or grounds “for 
purposes of religious worship or religious teaching.”132 After examining 
the Christian student group’s claims that the policy violated their rights 
to the free exercise of religion and free speech, the Court concluded in a 
decisive 8-1 opinion that the University’s exclusionary policy 
presumptively violated the First Amendment’s Free Speech Clause and, 
moreover, that equal inclusion of the Christian group would not have the 
purpose or effect of advancing religion specifically, but merely ensured 
the group neutral and equal treatment.133 Also, the Court held that an 
equal access policy adopted by the University would not create an 
excessive entanglement with religion but rather would avoid 
entanglement by preventing the government from singling out religious 
expression for censorship.134 The Supreme Court’s decision in Widmar 
affirmatively establishes that equal inclusion of religion in a government 
benefit program does not constitute an impermissible establishment of 
religion.135  

Just three years after Widmar, Congress joined the Supreme 
Court’s efforts to promote equal access for religious organizations by 
passing the Equal Access Act of 1984.136 The Act forbade schools from 
discriminating against religious clubs or denying them equal access to 
school facilities because of their philosophical or religious viewpoints.137 
The Act maintained that once a public school opened its facilities to any 

131  454 U.S. 263, 276–77 (1981). 
132  Id. at 265 n.3. 
133  Id. at 264, 274–77. 
134  Id. at 270–73. 
135  Id. at 276–77; see also Zelmon v. Simmons-Harris, 536 U.S. 639, 662–63 (2002) 

(holding that a neutral school-choice voucher program did not violate the Establishment 
Clause, even though it permitted parents to choose religious education for their children 
with the partial financial support of a government program); Mitchell v. Helms, 530 U.S. 
793, 801–02, 835 (2000) (holding that religious schools were permitted to be included in a 
government benefit program providing publicly funded computers and other teaching aids 
to public and private schools); Agostini v. Felton, 521 U.S. 203, 234–35 (1997) (holding that 
the Establishment Clause was not violated if the government provided remedial education 
courses on the premises of private religious schools); Zobrest v. Catalina Foothills Sch. 
Dist., 509 U.S. 1, 13–14 (1993) (holding that the Establishment Clause was not violated if 
the government provided a sign-language interpreter to a hearing-impaired student 
attending a religious private school); Bd. of Educ. v. Mergens, 496 U.S. 226, 250–53 (1990) 
(upholding against an Establishment Clause challenge the constitutionality of student 
religious group meetings at public secondary schools); Bowen v. Kendrick, 487 U.S. 589, 
593 (1988) (holding that it is not a facial violation of the Establishment Clause to allow 
religious organizations to receive federal grants to conduct public programs on abstinence 
education for teens). 

136  Equal Access Act of 1984, 20 U.S.C. § 4071 (2012). 
137  Id. § 4071(a). 
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“noncurriculum related student group[],” the school must make its 
facilities available to all student groups, regardless of whether the school 
endorsed the group’s religious or philosophical views.138 In 1990, the 
Supreme Court considered the constitutionality of the Equal Access Act 
in Board of Education v. Mergens.139 In Mergens, the Court ruled that a 
high school violated the Equal Access Act by denying a student’s request 
to form a Christian club on campus, despite the fact that the proposed 
religious group would have only had the same privileges and benefits as 
any other student group at the high school.140 Consistent with the 
Court’s reasoning in Widmar, the Mergens Court upheld the Equal 
Access Act against an Establishment Clause challenge after concluding 
the Act did not have the primary effect of advancing religion and did not 
create an excessive entanglement between government and religion.141  

3. The Equal Access Doctrine Applied to Church Tax Exemption 

When applied to the issue of church tax exemption, the logical 
consequence of Widmar, Mergens, Lamb’s Chapel, and Rosenberger is 
that churches and other religious organizations must be afforded at least 
the same benefits other charitable organizations receive from the 
government. The Supreme Court’s uncontroverted equal access 
precedents would not justify the double standard of exempting all 
nonprofit organizations from taxation except for churches simply 
because churches provide their services to society from a certain 
religious viewpoint. 

Notwithstanding the logic underlying this precedent, church tax 
exemption has been met with some challenge over the years—even from 
groups who themselves benefit from tax exemption. Consider for 
example the Freedom from Religion Foundation, a nonprofit 
organization exempt from federal income tax under Section 501(c)(3) of 
the Internal Revenue Code.142 According to the organization’s bylaws, 
the Freedom from Religion Foundation’s purposes are to promote “the 
constitutional principle of separation of state and church and to educate 
the public on matters related to nontheistic beliefs.”143 Founded in 1978 

138  See id. § 4071(b) (stating that a public school creates “a limited open forum” when 
it opens its facilities to noncurriculum related groups). 

139  496 U.S. 226, 231 (1990). 
140  Id. at 232–33, 253. 
141  Id. at 249–50, 253. 
142  See About the Foundation FAQ, FREEDOM FROM RELIGION FOUND., http://www.

ffrf.org/faq/item/14999-about-the-foundation/what-is-the-foundations-purpose (last visited 
Feb. 2, 2017). 

143  Bylaws, FREEDOM FROM RELIGION FOUND., INC. (last modified Oct. 2011) 
(adopted Apr., 1978), https://ffrf.org/uploads/files/FFRF-Bylaws.pdf. 
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and comprised of “atheists, agnostics and skeptics of any pedigree,”144 
the Foundation challenges alleged “violations of separation of state and 
church on behalf of members and the public, including: Prayers in public 
schools, payment of public funds for religious purposes, government 
funding of pervasively sectarian institutions, and the ongoing campaign 
against civil rights for women, gays, and lesbians led by churches.”145 In 
a section of the Foundation’s website entitled “Tax Exemption of 
Churches,” the organization recognizes that “the Supreme Court has 
[already] spoken on this question [of church tax exemption], finding it 
constitutional”; however, the Foundation goes on to list ways in which 
citizens can educate their communities about the “inherent problems 
and inequity” of church tax exemption.146 While this section of the 
Foundation’s website ends with the assertion, “Because churches pay 
nothing, you pay more,”147 other portions of the website, such as the 
“Getting Acquainted” page, tout the tax-exempt status of the Foundation 
and encourage donors to make tax deductible contributions to the 
organization:  

The Foundation is a non-profit, tax-exempt organization. Non-profit 
status under the Internal Revenue Code, Section 501(c)3, was 
recognized originally in 1978, with a final tax-exempt determination in 
1980. Contributions are deductible under Section 170 of the Internal 
Revenue Code for federal income tax purposes. Bequests, legacies, 
devises, transfers and gifts to or for the use of the Freedom From 
Religion Foundation are deductible for federal estate and gift tax 
purposes under the provisions of Sections 2055, 2106 and 2522 of the 
Code.148  

So, on the one hand, Freedom from Religion Foundation expresses no 
qualms about its own tax exemption for the purposes of “promot[ing] the 
constitutional principle of separation of state and church” and of 
“educat[ing] the public on matters relating to nontheism,”149 while, on 
the other hand, the Foundation simultaneously assaults tax exemption 

144  About the Foundation FAQ, supra note 142.  
145  About the Foundation, FREEDOM FROM RELIGION FOUND., https://ffrf.org/

component/k2/item/14112-brochure-test (last visited Feb. 2, 2017). 
146  State/Church FAQ: Tax Exemption of Churches, FREEDOM FROM RELIGION 

FOUND., http://www.ffrf.org/faq/church-violations/tax-exemption-of-churches/ (last visited 
Feb. 2, 2017). 

147  Id. 
148  Getting Acquainted, FREEDOM FROM RELIGION FOUND., https://ffrf.org/about/

getting-acquainted (last visited Feb. 2, 2017). In fact, according to IRS filings posted on the 
FFRF website, the organization received more than $4 million in tax-exempt revenue 
during the 2015 calendar year. Freedom from Religion Foundation, Inc., Form 990 Return 
of Organization Exempt from Income Tax, FREEDOM FROM RELIGION FOUND. 1 (2015), 
https://ffrf.org/images/2015Form990.PDF. 

149  About the Foundation FAQ, supra note 142. 
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for churches and other organizations operating for religious purposes. 
The Foundation’s position on the issue begs the questions, “What makes 
the Freedom from Religion Foundation’s stated purposes any more 
‘beneficial’ than those of religious organizations, and who should be left 
to make such a value judgment?” 

Denying tax exemption to churches solely because they operate from 
a religious viewpoint is absolutely untenable with the equal access 
principles set forth by the Supreme Court in Widmar, Mergens, Lamb’s 
Chapel, and Rosenberger. The ultimate conclusion to be drawn from 
these landmark cases is that if the government were to revoke the 
“benefit”150 of tax exemption for churches and other religiously affiliated 
organizations, the government would also be required to revoke tax 
exemption of all other types of charitable organizations—a disastrous 
outcome that nearly no one, including groups like the Freedom from 
Religion Foundation, should advocate.  

III. PUBLIC POLICY SUPPORTS CHURCH TAX EXEMPTION  

While the First Amendment’s guarantee of the right to freedom of 
religion provides the strongest legal basis for church tax exemption, 
“public benefit” and “quid pro quo” rationales have also been offered as 
justifications for the unbroken historical practice of exempting churches 
and other religious organizations from being subject to government 
taxation.151 Essentially, these theories together suggest that churches 
should be granted certain tax privileges because of the benefits they 
provide to society, which the government would otherwise be obligated to 

150  This assumes tax exemption for churches is considered a benefit or privilege, 
rather than a mandate under the First Amendment. 

151  See Paul G. Kauper, The Constitutionality of Tax Exemptions for Religious 
Activities, in THE WALL BETWEEN CHURCH AND STATE 95, 97 (Dallin H. Oaks ed., 1963). In 
Walz v. Tax Commission, the Supreme Court was cautious to justify tax exemption solely 
on the public benefit or quid pro quo rationales:  

We find it unnecessary to justify the tax exemption on the social welfare 
services or “good works” that some churches perform for parishioners and 
others—family counselling, aid to the elderly and the infirm, and to children. 
Churches vary substantially in the scope of such services; programs expand or 
contract according to resources and need. As public-sponsored programs 
enlarge, private aid from the church sector may diminish. The extent of social 
services may vary, depending on whether the church serves an urban or rural, 
a rich or poor constituency. To give emphasis to so variable an aspect of the 
work of religious bodies would introduce an element of governmental 
evaluation and standards as to the worth of particular social welfare programs, 
thus producing a kind of continuing day-to-day relationship which the policy of 
neutrality seeks to minimize. Hence, the use of a social welfare yardstick as a 
significant element to qualify for tax exemption could conceivably give rise to 
confrontations that could escalate to constitutional dimensions. 

397 U.S. 664, 674 (1970). 
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perform on its own time and money.152 D.B. Robertson, in his 1968 book 
Should Churches Be Taxed?, summarizes these theories and shares the 
financial implications of preserving church tax exemption that were 
relevant even decades ago: 

The constitutions or statutes of all the states and the District of 
Columbia refrain from taxing property and activities of a nonprofit 
nature; this favor is granted . . . because churches, and other groups, 
serve the public welfare. The services would otherwise have to be paid 
for with public funds. Churches qualify as rendering public services, to 
some extent, in areas of education, charity, caring for the ill, the 
homeless, and the needy. Even though a considerable portion of these 
services are performed with voluntary labor or poorly paid labor, they 
nonetheless cost in our time several billions of dollars each year. If 
these public services were not performed by religious and other 
institutions, the total responsibility for them would fall upon the 
state.153  
Decades later, researchers in 2016 published a report through the 

organization Faith Counts, confirming through empirical analysis the 
extraordinary value churches and other religious organizations provide 
to their communities.154 The study estimates religion contributes $1.2 
trillion to our economy and society, exceeding the combined annual 
revenues of tech giants Apple, Amazon, and Google.155 Faith Counts 
found that “[c]ongregations alone coordinate 7.5 million volunteers to 
help run 1.5 million social programs each year” and even during a time 
when Americans are less religiously affiliated than ever, “religious 
organizations have tripled the amount of money spent on social 
programs in the last 15 years—to $9 billion.”156 

So while the Supreme Court in Walz cautioned against the dangers 
of justifying church tax exemption solely on public benefit or quid pro 
quo rationales,157 there are still some valid public policy considerations 
from these rationales related to how much society benefits from the good 
work of churches compared to the relatively small cost of tax exemption.  

152  See Kauper, supra note 151, at 97 (arguing that courts invoking either theory 
find that legislatures grant tax exemptions to churches because of the value of the services 
provided and because church services relieves governmental burdens). 

153  D.B. ROBERTSON, SHOULD CHURCHES BE TAXED? 192 (1968).  
154  Brian J. Grim & Melissa E. Grim, The Socio-economic Contrubition of Religion to 

American Society: An Empirical Analysis, 12 INTERDISC. J. RES. ON RELIGION 1, 27 (2016). 
155  BRIAN J. GRIM & MELISSA E. GRIM, THE SOCIO-ECONOMIC CONTRIBUTIONS OF 

RELIGION TO AMERICAN SOCIETY: AN EMPIRICAL ANALYSIS (2016), http://faithcounts.com/
wp-content/uploads/Summary-Sheet.pdf. 

156  Id. 
157  Walz v. Tax Comm’n, 397 U.S. 664, 674 (1970). 
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A. The Rudiments of Tax 

Perhaps it seems obvious, but the starting point for examining the 
logic behind any grant of tax exemption should be the nature of taxes 
themselves. The first questions that should arise are, “What is the 
purpose of collecting taxes in the first place, and who should be 
responsible for paying them?”  

One leading expert in the debate over church tax exemption makes 
the simple case for exemption, grounded in the nature of taxes 
themselves: Individuals and corporations are taxed on profit as a way to 
share in the public’s cost of living in community.158 If taxes, then, apply 
only to wealth generators, why should churches—which by their very 
definition are organized for religious and not for profit-making 
purposes—ever be considered a taxable class? Extending this line of logic 
one step further, the same expert points out that taxing nonprofit 
organizations would not only discourage their existence, but would also 
amount to “double taxation”:  

Nonprofit collectivities are normally not included in the category of 
wealth producers in Western societies and are therefore not taxed, 
since each of the members of such collectivities already pays his or her 
share of the costs of the commonwealth, and need not be taxed again 
for the time, effort, interest, and money contributed to collective 
activities from which he or she derives no monetary gain.159  
To elaborate on this notion of “double taxation,” consider the 

following illustration: Jane Smith manages a successful business in 
State X. At the end of each year, Jane is required to pay a certain 
percentage of her income to the U.S. federal government and to her 
home state, the State of X, that is, in addition to the multitude of other 
taxes Jane also pays to her city government located in State X. For 
example, when Jane buys her groceries, goes shopping, or drives her car 
down the road, she pays local government taxes. Of what remains in 
Jane’s paycheck after local, state, and federal taxes, she gives a set 
amount each month to her church based on her conviction that doing so 
is a requirement of her religious faith and a spiritual act of worship. 
Contrary to a transaction with a business, which is organized for the 
purpose of generating profit and wealth, Jane receives nothing tangible 
in return for her gift to her church. In this illustration, Jane is simply 
giving a gift to the church from her already heavily taxed personal 
income—a gift that will help the church cover its internal operational 
costs and fund community outreaches. Constitutional concerns aside, if 
hypothetically the government were to subject this transfer of funds 

158  KELLEY, supra note 30, at 10. 
159  Id. at 10–11. 
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from Jane’s pocketbook to the church, the obvious result would be double 
(or triple, or more) taxation. Jane’s income was already subject to a 
number of federal, state, and local taxes before Jane ever gave her 
monthly contribution to the church. 

In sum, the very nature of taxes—as the necessary collection of 
funds from wealth-generators to provide for the needs of living in 
community—precludes church taxation as a matter of policy and logic.  

B. Unrelated Business Income Tax and Revocation of Tax-Exempt Status 

As discussed in the previous Section, nonprofit organizations are 
considered tax-exempt precisely because they are organized for certain 
valuable purposes to society other than wealth generation. While critics 
have claimed that churches and other religious organizations should not 
be exempt from taxation because of their alleged accumulation of wealth 
untold behind closed doors,160 the IRS already has procedures in place to 
address this concern. When the activities of a 501(c)(3) nonprofit 
organization, including churches, take on more characteristics of profit-
making than tax-exempt purposes, the IRS has the option of imposing 
Unrelated Business Income Tax (“UBIT”) on the net income of these 
endeavors.161 Also, in extreme circumstances, the IRS has the option of 
revoking the tax-exempt status of an organization that repeatedly 
refuses to comply with basic IRS guidelines for tax exemption.162 UBIT 
and revocation of tax-exempt status are appropriate enforcement 
measures to ensure that no organization claiming to be operated 
exclusively for religious or charitable purposes circumvents the system 
and gains an unfair advantage in competing with for-profit businesses. 

160  See generally ALFRED BALK, THE RELIGION BU$INESS (1968). 
161  TAX GUIDE FOR CHURCHES, supra note 1, at 19–21. Income-producing activities, 

which are unrelated to the tax-exempt purposes of churches and religious organizations, 
“will be subject to the UBIT if the following three conditions are met: [1] the activity 
constitutes a trade or business, [2] the trade or business is regularly carried on, and [3] the 
trade or business is not substantially related to the organization’s exempt purpose.” Id. at 
19. 

162  Id. at 4. To qualify as tax-exempt, all organizations, including churches and 
religious organizations “must abide by certain rules”:  

[1] their net earnings may not inure to any private shareholder or individual; 
[2] they must not provide a substantial benefit to private interests;  
[3] they must not devote a substantial part of their activities to attempting to 
influence legislation;  
[4] they must not participate in, or intervene in, any political campaign on 
behalf of (or in opposition to) any candidate for public office; and  
[5] the organization’s purposes and activities may not be illegal or violate 
fundamental public policy.”  

Id. 
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C. The Importance of Maintaining a Robust Nonprofit Sector  

Last but not least, preserving church tax exemption is sound public 
policy because doing so helps promote a robust nonprofit sector. The 
Giving USA report cited in the Introduction reveals just how vital the 
nonprofit sector’s role is in sustaining our society. In 2015, the people of 
the United States entrusted an estimated $373.25 billion to nonprofit 
organizations to support charitable causes they found too important to 
be placed in the hands of a government agency.163 Of this figure, more 
than $119 billion was given to religious organizations, exceeding the 
amount of contributions to any other category of nonprofits.164 Those who 
argue that religious and charitable tax exemptions should be stripped 
away to help fund the government’s overwhelming deficit and debt 
perhaps do not fully understand the implications of such an assertion.  

First of all, tax-exempt organizations are generally known for their 
scrupulous care in managing donor contributions.165 Nonprofit 
organizations, including churches, realize that if their partners and 
donors are not satisfied with the way their gifts are managed, then 
contributors have the power of choosing to stop giving to the 
organization.166 Every nonprofit CEO knows that too many disgruntled 
donors could bring the end to his or her organization. On the other hand, 
government is commonly berated for its broken promises and inefficient 
use of taxpayer funds. And the worst part is taxpayers are forced to fund 
this inefficiency each year without the same level of accountability that 
is the life and death of the nonprofit sector. 

Second, it is understood as an axiom of wealth management that no 
matter how much money an individual has, one will naturally spend 
based on his or her means and be left wanting more.167 The out-of-control 
spending habits of the U.S. federal government are a frightening 
illustration of this principle. For example, in 2015, the U.S. government 
took in $3.25 trillion and yet still managed to find itself in debt by 

163  GIVING USA FOUNDATION, supra note 18, at 6. 
164  Id.  
165  See Alnoor Ebrahim, The Many Faces of Nonprofit Accountability, in THE JOSSEY-

BASS HANDBOOK OF NONPROFIT LEADERSHIP AND MANAGEMENT 101, 107–18 (David O. 
Renz ed., 3d ed. 2010) (detailing rigorous disclosure requirements, assessment tools, self-
regulating practices, participation, and learning techniques needed to maintain 
accountability to interested parties in donor operations). 

166  Donors, after all, give their money to support the mission of their non-profit 
organization of choice, which means that non-profit organizations are accountable to how 
donor funds are managed. See id. at 117. 

167  See, e.g., BRENT KESSEL, IT’S NOT ABOUT THE MONEY 3–4 (2008) (noting that 
most people believe happiness is linked to wealth, yet despite incredible economic progress 
since the nineteenth century, studies show there has been little overall change in 
individual happiness).   
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spending $3.69 trillion, creating over a $400 billion deficit in one year 
alone.168 Combined with accumulating deficits from previous years, this 
figure puts the national debt over a staggering $13 trillion.169 The 
reasonable observer has to question, “If the government cannot manage 
well over $3 trillion dollars it already has in hand each year, how would 
transferring a few billions of dollars in taxes from churches or other 
organizations really make a difference?” Instead of being viewed as a 
potential debt-reduction tool, these extra funds would simply be viewed 
as more money the government could get away with spending each year. 
Because churches and other nonprofits are kept accountable to their 
givers and the public, and are already forced to accomplish more with 
less, it makes no practical sense to start taxing churches when doing so 
would not effectively solve the government’s underlying problem of 
irresponsible spending habits.  

CONCLUSION 

Should the government be in the business of taxing churches? The 
historical, constitutional, and public policy bases for church tax 
exemption referenced in this Article answer a resounding “No.” Church 
tax exemption can be traced back to antiquity and remains an unbroken 
historical practice in the United States to this day. The U.S. Supreme 
Court has held that church tax exemption promotes the proper degree of 
separation between church and state and protects the free exercise of 
religion from undue government interference. Likewise, the practice of 
granting religious organizations equal access to public benefits and 
resources ensures that churches are at least entitled to the same 
exemptions that other charitable organizations receive from government 
taxation. Finally, it is clear from a purely economic standpoint that 
church tax exemption is prudent public policy given the immeasurable 
benefits churches provide society in a much more efficient manner than 
the federal government. 

168  COMM. FOR A RESPONSIBLE FED. BUDGET, FY 2015 DEFICIT FALLS TO $439 
BILLION, BUT DEBT CONTINUES TO RISE 2 (2015), http://crfb.org/sites/default/files/fy2015_
deficit_falls_treasury_update_final.pdf.  

169  Id. at 4. 

                                                      



DECIPHERING TITLE VII & EXECUTIVE ORDER 13672: 
TO WHAT EXTENT ARE RELIGIOUS ORGANIZATIONS 

FREE TO DISCRIMINATE IN THEIR HIRING 
PRACTICES? 

INTRODUCTION 

“Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof . . . .”1 These simple but 
far-reaching words set the stage for the primary question this Note seeks 
to answer: Under Title VII and Executive Order (“EO”) 11246, as 
amended,2 are religious organizations permitted to discriminate in 
employment decisions on the basis of sexual orientation?  Until recently, 
the answer to this question was seemingly an easy “yes,” because Title 
VII, the primary federal law addressing employment discrimination, 
does not list sexual orientation as a protected class.3 Also, EO 11246 
established nondiscrimination rules specifically for federal contractors 
that did not prohibit discrimination based on sexual orientation.4  

However, on July 21, 2014, President Barack H. Obama issued EO 
13672, applicable to federal contractors and subcontractors, which added 
sexual orientation and gender identity (collectively “SOGI”) as protected 
classes to EO 11246.5 Also, although sexual orientation is not listed as a 
protected class in Title VII, the enforcement policies of the Equal 
Employment Opportunity Commission (“EEOC”) have recently shifted to 
consider discrimination on the basis of sexual orientation to be 
equivalent to discrimination on the basis of sex,6 which is covered by 
Title VII.7  

In light of these developments, this Note explores whether 
longstanding exemptions from employment nondiscrimination laws will 
continue to permit religious organizations to consider sexual orientation 

1  U.S. CONST. amend. I. 
2  The scope of this Note is limited to examining federal nondiscrimination issues, 

and therefore will disregard the varied existence and application of state and local 
nondiscrimination laws. Furthermore, although the Religious Freedom Restoration Act, 
codified at 42 U.S.C. § 2000bb et seq., is relevant to the discussion, analysis of its relevancy 
to Title VII and EO 11246 is also beyond the scope of this Note. 

3  See 42 U.S.C. § 2000e-2(a)(1) (2012) (only prohibiting discrimination on the basis 
of “race, color, religion, sex, or national origin”). 

4  Exec. Order No. 11,246, 30 Fed. Reg. 12,319 (Sept. 28, 1965) (only prohibiting 
discrimination on the basis of “race, creed, color, or national origin”). 

5  Exec. Order No. 13,672, 79 Fed. Reg. 42,971 (July 23, 2014). The final regulations 
for this order became effective April 8, 2015. See 79 Fed. Reg. 72,985 (Dec. 9, 2014).  

6  See infra Section II.D. 
7  42 U.S.C. § 2000e-2(a)(1) (2012). 
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when making employment decisions. Part I reviews the enactment and 
amendment of Title VII and two executive orders that are important 
predecessors of EO 13672. Part II reviews the exemptions for religious 
organizations in Title VII and EO 11246, along with relevant case law 
and enforcement policies of the EEOC. Part III develops a framework for 
correctly interpreting Title VII’s exemption for religious organizations. 
This Note concludes that religious organizations, including federal 
contractors, may continue to discriminate on the basis of sexual 
orientation in their hiring practices if they do so for religious reasons. 

I. HISTORICAL CONTEXT 

A. Enactment of Title VII 

In July 1964, Congress sought to improve equal access to 
employment by enacting what is commonly known as Title VII of the 
Civil Rights Act.8 Title VII generally applies to employers who have 
fifteen or more employees.9 Most relevant to the discussion in this Note 
is Title VII’s ban on discrimination in employment decisions because of a 
person’s “race, color, religion, sex, or national origin.”10 Also important is 
Title VII’s exemption for religious organizations, often referred to as the 
702(a) exemption,11 which states that “[t]his subchapter shall not 
apply . . . to a religious corporation . . . with respect to the employment of 
individuals of a particular religion to perform work connected with the 
carrying on by such corporation . . . of its activities.”12  

Prior to a 1972 amendment of Title VII, which changed the words 
“religious activities” to “activities,” the exemption for religious 

8  42 U.S.C. § 2000e. 
9  42 U.S.C. § 2000e(b). 
10  42 U.S.C. § 2000e-2(a)(1). 
11  Title VII also contains two additional exemptions for religious employers. The 

first is codified at 42 U.S.C. § 2000e-2(e)(1). It states that “it shall not be an unlawful 
employment practice . . . [to hire an employee] on the basis of his religion, sex, or national 
origin in those certain instances where religion, sex, or national origin is a bona fide 
occupational qualification reasonably necessary to the normal operation of that particular 
business or enterprise.” The second exemption, commonly referred to as 703(e)(2), is 
codified at 42 U.S.C. § 2000e-2(e)(2). It states that  

it shall not be an unlawful employment practice for a school, college, university, 
or other educational institution . . . to hire and employ employees of a 
particular religion if such . . . [institution] is, in whole or in substantial part, 
owned, supported, controlled, or managed by a particular religion or by a 
particular religious corporation, association, or society, or if the curriculum of 
such . . . [institution] is directed toward the propagation of a particular religion.  

This second exemption slightly expands Title VII’s religious exemption scheme that this 
Note discusses, but for the purposes of the discussion herein it is largely duplicative of 
702(a) and will not be discussed further. 

12  42 U.S.C. § 2000e-1(a). 
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organizations applied only with respect to employees who were engaged 
in activities that were religious in nature.13 Thus, prior to the 1972 
amendment, religious employers could not claim the 702(a) exemption 
for employment decisions affecting employees who performed tasks that 
were viewed as being secular in nature.  

Since the 1970s, Congress has considered various bills that would, 
in effect, add sexual orientation and gender identity to the list of 
protected classes under Title VII.14 A recent version of such a bill is the 
Equality Act, which was introduced in both the House of Representatives 
and the Senate in July 2015, but has not moved beyond committee 
consideration.15 If this bill were passed in its current form, the 702(a) 
exemption discussed in this Note would remain in place.16  

B. Executive Orders 11246 and 13279 

In 1965 President Lyndon B. Johnson issued EO 11246, which 
required all government contracts to include the following provision: 
“The contractor will not discriminate against any employee or applicant 
for employment because of race, creed, color, or national origin.”17 
Because this order contained no explicit exemption for religious 
organizations, federal contractors arguably18 could not discriminate on 
the basis of religion as a result of their status as a federal contractor.  

In 2002 President George W. Bush issued EO 13279, which 
amended EO 11246 by stating that its nondiscrimination provisions did 
not apply to religious organizations “with respect to the employment of 
individuals of a particular religion to perform work connected with the 
carrying on . . . of [the organization’s] activities.”19 This change made the 
order’s nondiscrimination provisions and the related exemption for 
religious federal contractors virtually identical to Title VII’s 
nondiscrimination provisions and exemption for religious organizations 

13  1-5 LEX K. LARSON, LARSON ON EMPLOYMENT DISCRIMINATION § 5.06(2)(a) (2016). 
14  Steven H. Aden & Stanley W. Carlson-Thies, Catch or Release? The Employment 

Non-Discrimination Act’s Exemption for Religious Organizations, 11 ENGAGE: J. 
FEDERALIST SOC’Y PRAC. GROUPS 4, 4 (2010).  

15  Equality Act, S. 1858, 114th Cong. § 7 (2015).  
16  Id.  
17  Exec. Order No. 11,246, 30 Fed. Reg. 12,319, 12,319–20 (Sept. 28, 1965).  
18  Although EO 11246 lacked any specific textual protection for religious federal 

contractors, they still could have availed themselves of various constitutional protections, 
as discussed infra in Part III. 

19  Exec. Order No. 13,279, 67 Fed. Reg. 77,141, 77,143 (Dec. 16, 2002).  
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in general.20 Indeed, the Department of Labor (“DOL”) follows rulings 
interpreting Title VII’s religious exemption when enforcing EO 11246.21  

II. ANALYSIS OF THE EXEMPTION FOR RELIGIOUS ORGANIZATIONS 
PROVIDED BY 702(A) AND 204(C)  

While Title VII litigation can be complex, the purpose of this part is 
to distill and simplify the main principles relevant to interpreting 702(a) 
and 204(c) so the points of tension can be revealed and addressed. The 
next four sections will (1) compare the 702(a) and 204(c) exemptions, (2) 
review the requirements to qualify as a religious organization, (3) 
provide a brief overview of relevant case law, and (4) examine the 
EEOC’s applicable enforcement policies.  

A. Comparison of Title VII’s 702(a) Exemption for Religious Employers and 
Section 204(c)’s Exemption for Religious Federal Contractors 

To understand why Section 204(c) of EO 11246 must be interpreted 
in tandem with Title VII’s 702(a) exemption, comparison of their 
respective plain language is instructive. 702(a) reads as follows:  

This subchapter [42 USCS §§ 2000e et seq.] shall not apply . . . to a 
religious corporation, association, educational institution, or society 
with respect to the employment of individuals of a particular religion 
to perform work connected with the carrying on by such corporation, 
association, educational institution, or society of its activities.22  

The apparent function of 702(a) is to exempt employment decisions of 
religious organizations from all provisions of Title VII, provided that 
those employment decisions are based on religious convictions of the 
employer, not on discriminatory reasons prohibited by Title VII.23 

The 204(c) exemption is very similar in that it takes a broad, non-
applicability approach by stating the following: 

Section 202 of this Order shall not apply to a Government contractor 
or subcontractor that is a religious corporation, association, 
educational institution, or society, with respect to the employment of 
individuals of a particular religion to perform work connected with the 

20  See infra Section II.A. 
21  Office of Federal Contract Compliance Programs: Frequently Asked Questions 

Sexual Orientation and Gender Identity, U.S. DEP’T LAB., http://www.dol.gov/ofccp/LGBT/
LGBT_FAQs.html (last visited Mar. 12, 2017).  

22  42 U.S.C. § 2000e-1(a) (2012). 
23  See Carl H. Esbeck, Federal Contractors, Title VII, and LGBT Employment 

Discrimination: Can Religious Organizations Continue to Staff on a Religious Basis? 4 
OXFORD J.L. & RELIGION 368, 375–76 (2015) (discussing the two exemptions in Title VII 
under which an employer may draw on its religious beliefs and practices for staffing 
decisions).  
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carrying on by such corporation, association, educational institution, 
or society of its activities.24 

By explicitly stating that Section 202, which contains the 
nondiscrimination provisions at issue, does not apply, 204(c) appears to 
completely eliminate Section 202’s nondiscrimination provisions when 
religious federal contractors make employment decisions “with respect to 
the employment of individuals of a particular religion.”25  

In sum, 702(a) and 204(c) contain virtually identical operative 
provisions, which appear to exempt religious organizations from 
generally applicable nondiscrimination rules when such organizations 
make religiously-motivated employment decisions. Therefore, the DOL’s 
policy of interpreting 204(c) in accordance with relevant Title VII case 
law and the EEOC’s related guidance26 is appropriate and necessary for 
consistent application of law. As a result, interpretation and enforcement 
of these exemptions are inextricably linked and inherently 
transferrable.27 Because the overwhelming weight of relevant case law 
deals expressly with Title VII’s 702(a) exemption,28 the discussion in this 
Note will focus on Title VII, its 702(a) exemption, and related 
constitutional principles.  

B. Requirements to Qualify as a Religious Organization 

A threshold requirement for an organization to be exempt under 
702(a) or 204(c) is to meet the definition of a “religious corporation, 
association, educational institution, or society,”29 which are collectively 
referred to in this Note as religious organizations. The test for 
determining whether an organization is religious is fact-specific and, in 
general, seeks to determine whether an organization’s character and 
purpose(s) are primarily religious.30 

The EEOC’s Compliance Manual states that determination of 
whether an organization is “primarily religious” should be based on “[a]ll 

24  Exec. Order No. 13,279, 67 Fed. Reg. 77,141, 77,143 (Dec. 16, 2002). 
25  Id. 
26  Frequently Asked Questions Sexual Orientation and Gender Identity, supra note 

21. 
27  Because 702(a) is part of a federal statute, while 204(c) is in an executive order, 

they carry different force of law implications and enforcement mechanisms; however, this 
distinction will be ignored for the purposes of this Note.  

28  Esbeck, supra note 23, at 371–72. 
29  Exec. Order No. 13,279, 67 Fed. Reg. 77,141, 77,143 (Dec. 16, 2002). 
30  EEOC v. Townley Eng’g & Mfg. Co., 859 F.2d 610, 618 (9th Cir. 1988).  
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significant religious and secular characteristics.”31 While noting that no 
factor is dispositive, the EEOC states that 

significant factors to consider that would indicate whether an entity is 
religious include:  

• Do its articles of incorporation state a religious purpose?  
• Are its day-to-day operations religious (e.g., are the services 

the entity performs, the product it produces, or the 
educational curriculum it provides directed toward 
propagation of the religion)?  

• Is it not-for-profit?  
• Is it affiliated with or supported by a church or other religious 

organization?32 
The Third and Ninth Circuits have held that the following nine 

factors are generally relevant when applying the “primarily religious” 
test:  

(1) whether the entity operates for a profit, (2) whether it produces a 
secular product, (3) whether the entity’s articles of incorporation or 
other pertinent documents state a religious purpose, (4) whether it is 
owned, affiliated with or financially supported by a formally religious 
entity such as a church or synagogue, (5) whether a formally religious 
entity participates in the management, for instance by having 
representatives on the board of trustees, (6) whether the entity holds 
itself out to the public as secular or sectarian, (7) whether the entity 
regularly includes prayer or other forms of worship in its activities, (8) 
whether it includes religious instruction in its curriculum, to the 
extent it is an educational institution, and (9) whether its membership 
is made up by coreligionists.33  

While these factors are instructive, because the test remains fact-
specific, the relevance and weight of each factor will vary among cases.34  

31  EEOC Compl. Man. (BNA), Section 12: Religious Discrimination, 16–17 (July 22, 
2008), http://www.eeoc.gov/policy/docs/religion.pdf (alteration in original) [hereinafter 
EEOC Compl. Man.]. 

32  EEOC Compl. Man., supra note 31, 16–17.  
The second factor illustrates the difficulty (and potential entanglement issues) of a 

secular court determining the relative religiosity of an organization, because it requires the 
court to determine which activities are religious in nature. See infra notes 98–100 and 
accompanying text. 

The third factor considers whether the organization is a non-profit. But see Burwell v. 
Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2771 (2014) (stating that for-profit corporations 
can also “further religious objectives”). 

33  Spencer v. World Vision, Inc., 619 F.3d 1109, 1112–13 (9th Cir. 2010) (quoting 
LeBoon v. Lancaster Jewish Cmty. Ctr. Ass’n, 503 F.3d 217, 226 (3d Cir. 2007)).  

34  LeBoon, 503 F.3d at 226–27. 
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C. Overview of Case Law Applying the 702(a) Exemption  

While a comprehensive review of case law applying the 702(a) 
exemption is beyond the scope of this Note, it is necessary to lay the 
basic framework before advancing arguments for the correct application 
of Title VII, and correspondingly, EO 11246. This analysis will be limited 
to reviewing several principles from the Supreme Court and reviewing 
the rulings of a number of federal circuit courts dealing with two 
ambiguities arising from the 702(a) exemption. Arguments addressing a 
correct understanding and application of this case law will be taken up 
in Part III.  

1. Overview of the Supreme Court’s 702(a) Jurisprudence 

The Supreme Court’s analysis of Title VII’s 702(a) exemption is very 
limited, and therefore leaves significant gaps to fill. However, there are a 
few useful principles that can be gleaned from several of the Court’s 
cases.  

NLRB v. Catholic Bishop of Chicago, although not a Title VII case, 
states an important statutory interpretation principle which is relevant 
to interpreting 702(a).35 The Court stated that in determining whether 
the employment law under review gave the National Labor Relations 
Board (“NLRB”) enforcement jurisdiction, the Court must first decide 
whether allowing the NLRB to exercise jurisdiction would raise “serious 
constitutional questions.”36 If such questions are raised, the Court noted 
that the law could give the NLRB jurisdiction only if Congress clearly 
expressed an “affirmative intention” to do so.37  

In Corporation of the Presiding Bishop of the Church of Jesus Christ 
of Latter-day Saints v. Amos, the Court unanimously held that 
Congress’s 1972 amendment that expanded 702(a)’s application to 
employees performing any activities of a religious organization did not 
violate the Establishment Clause.38 The Court reasoned that providing 
protection for only religious activities would significantly burden 
religious organizations by requiring them, “on pain of substantial 
liability, to predict which of [their] activities a secular court will consider 
religious,”39 creating the possibility of a chilling effect on the way such 
organizations define and carry out their religious missions.40  

35  440 U.S. 490, 501 (1979).  
36  Id. at 491, 499–501. 
37  Id. at 501. 
38  483 U.S. 327, 339–40 (1987). 
39  Id. at 336; see also id. at 343–44 (Brennan, J., concurring in the judgment) 

(noting that differentiating between secular and religious activities requires a case-by-case 
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In Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, 
the Court unanimously affirmed the existence of a ministerial exception, 
which gives absolute discretion to “religious groups” when selecting 
employees to “preach their beliefs, teach their faith, and carry out their 
mission.”41 The ministerial exception, which the Court held is compelled 
by the Religion Clauses of the First Amendment,42 goes beyond the 
statutory exemption in 702(a) by giving complete freedom to religious 
organizations when selecting their “ministers,” effectively foreclosing 
any claims of discriminatory hiring or firing of ministerial employees.43 
Therefore, the ministerial exception overlaps and strengthens Title VII’s 
702(a) exemption, but only to the extent of employees who hold 
ministerial-type positions.44 

2. How Has 702(a)’s Phrase “Of a Particular Religion” Been Defined? 

Religious organizations are exempt from Title VII “with respect to 
the employment of individuals of a particular religion,”45 but exactly 
what this means is disputed. Does it mean that religious organizations 
may only discriminate against persons who do not share their specific 
faith or denomination? Or may religious organizations discriminate more 
expansively, based on specific aspects of religious belief and practice? 

analysis and that such an analysis “would both produce excessive government 
entanglement with religion and create the danger of chilling religious activity”). 

40  Id. at 336 (majority opinion). 
41  132 S. Ct. 694, 710 (2012). 
42  Id. at 706. 
43  See id. at 709 (concluding that the government would violate the Religion 

Clauses for simply “requiring the Church to accept a minister it did not want” without 
explicitly placing any limiting factors on the Church’s discretion). 

44  Detailed analysis of who qualifies as a minister under Hosanna-Tabor is beyond 
the scope of this Note. For a discussion of this issue, see generally Hosanna-Tabor, 132 S. 
Ct. 694, 707–08 (2012) (concluding, after fact-specific analysis, that the ministerial 
exception applied); Conlon v. Intervarsity Christian Fellowship/USA, 777 F.3d 829, 834 
(6th Cir. 2015) (restating the factors considered by the Court in Hosanna-Tabor in 
determining whether the ministerial exception applied); Cannata v. Catholic Diocese of 
Austin, 700 F.3d 169, 173–76 (5th Cir. 2012) (same); Carl H. Esbeck, A Religious 
Organization’s Autonomy in Matters of Self-Governance: Hosanna-Tabor and the First 
Amendment, 13 ENGAGE: J. FEDERALIST SOC’Y PRAC. GROUPS 168, 171 (2012) (concluding 
that a religious title, without substance, would not itself be sufficient for the ministerial 
exception, but it is a proper factor in determining if a person is a minister); Katherine 
Hinkle, Note, What’s in a Name? The Definition of “Minister” in Hosanna-Tabor 
Evangelical Lutheran Church and School v. Equal Employment Opportunity Commission, 
34 BERKELEY J. EMP. & LAB. L. 283, 286–88 (2013) (discussing that the Court’s decision in 
Hosanna-Tabor has left lower courts with little guidance in determining who is a minster 
for the ministerial exception to apply).  

45  42 U.S.C. § 2000e-1(a) (2012) (emphasis added). 
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Title VII defines religion as including “all aspects of religious 
observance and practice, as well as belief.”46 Many courts, including the 
Third, Sixth, and Eleventh Circuits have incorporated this expansive 
definition into their Title VII jurisprudence when applying the 702(a) 
exemption.47 Therefore, these courts expansively construe the exemption 
to mean that a religious employer may discriminate on the basis of a 
person’s identification with (or rejection of) of a specific religious group, 
and based on specific conduct or beliefs (e.g. actions or beliefs that 
violate a religious code of conduct or doctrine).48  

However, in EEOC v. Pacific Press Publishing Association, the 
Ninth Circuit construed the phrase “of a particular religion” to only 
permit a religious organization to prefer members of a particular 
denomination or religious group, presumably the denomination or group 
with which the organization identifies.49 This opinion, which was issued 
prior to many of the most relevant circuit court cases dealing with 
702(a), is a narrow reading of the exemption and fails to incorporate 
Title VII’s definition of religion.  

3. May Religious Organizations Discriminate on the Basis of Any Protected 
Classes Listed in Title VII or EO 11246? 

Title VII “exempts religious organizations from Title VII’s 
prohibition against discrimination in employment on the basis of 
religion,”50 but what about discrimination against the other protected 
classes? The obvious and less contentious answer is that religious 

46  42 U.S.C. § 2000e(j) (2012).  
47  See, e.g., Hall v. Baptist Mem’l Health Care Corp., 215 F.3d 618, 624 (6th Cir. 

2000) (“The decision to employ individuals ‘of a particular religion’ . . . has been interpreted 
to include the decision to terminate an employee whose conduct or religious beliefs are 
inconsistent with those of its employer.”); Killinger v. Samford Univ., 113 F.3d 196, 199–
200 (11th Cir. 1997) (“We are also aware of no requirement that a religious educational 
institution engage in a strict policy of religious discrimination—such as always preferring 
Baptists in employment decisions—to be entitled to the [702(a)] exemption.”); Little v. 
Wuerl, 929 F.2d 944, 950–51 (3d Cir. 1991) (expressly adopting Title VII’s definition of 
religion to interpret 702(a)).  

48  See, e.g., Hall, 215 F.3d at 623, 626–27 (holding that termination of an employee 
because she was ordained at a church that endorsed homosexuality, which conflicted with 
the employer’s religious convictions, was permissible); Killinger, 113 F.3d at 199–200 
(holding that an employment decision based on differences in religious beliefs between an 
employee and organizational leadership is entitled to the 702(a) exemption, even if the 
employee subscribed to the employer’s general statement of faith); Little, 929 F.2d at 950–
51 (holding that an employment decision based on an employee remarrying in violation of 
the Catholic Church’s rules is permissible under the 702(a) exemption). 

49  676 F.2d 1272, 1276 (9th Cir. 1982) (holding that “Title VII provides only a 
limited exemption enabling Press to discriminate in favor of co-religionists”).  

50  Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints 
v. Amos, 483 U.S. 327, 329 (1987). 
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organizations, because they are not altogether exempt from Title VII, 
cannot discriminate on the basis of race, color, sex, or national origin 
without a religious reason for doing so.51 The more nuanced and 
contentious question, however, is what happens when hiring decisions 
that are religiously motivated also incidentally discriminate against 
another protected class?  

For example, what should happen if a religious organization 
believes that, based on its religious doctrines, only men should hold 
certain positions of leadership, and therefore only hires/promotes men 
past a certain level in its hierarchy? Or more relevant to the issue in this 
Note, what should happen if a federal contractor objects, on the basis of 
a religious belief or practice, to hiring persons with certain sexual 
orientations?52 While existing case law does not provide definitive 
answers to these questions, it does provide some guidance.  

There are two main procedural approaches that courts have taken 
in cases involving 702(a) that may affect the answer to the question at 
hand. In cases involving direct evidence of some type of discrimination, 
some courts have held that when an employer presents “convincing 
evidence” that a challenged employment decision was based on a 
religious reason, 702(a) “deprives the EEOC of jurisdiction to investigate 
further to determine whether the religious discrimination was a pretext 
for some other form of discrimination.”53 This approach seemingly allows 
a genuine religious reason for an employment decision to trump 
allegations of, and halt inquiry into, whether a religious organization 
may have incidentally discriminated against another protected class 
such as race or sex. 

On the other hand, when deciding a case involving 702(a) the Sixth 
Circuit used a test the Supreme Court developed in McDonnell Douglas 
Corp. v. Green, which was a Title VII case, but did not involve the 702(a) 
exemption.54 This test only applies when there is no direct evidence of 
discrimination and requires the plaintiff to establish a “prima facie case 
of discrimination” by showing that 

51  See Rayburn v. Gen. Conference of Seventh-Day Adventists, 772 F.2d 1164, 1166 
(4th Cir. 1985) (“While the language of § 702 makes clear that religious institutions may 
base relevant hiring decisions upon religious preferences, Title VII does not confer upon 
religious organizations a license to make those same decisions on the basis of race, sex, or 
national origin . . . .”). 

52  As noted in the introduction and elsewhere in this Note, under current EEOC 
guidance and case law, such an issue could also directly affect a religious organization 
subject to Title VII who is not a federal contractor. See infra Section II.D. 

53  Rayburn, 772 F.2d at 1166 (quoting EEOC v. Mississippi Coll., 626 F.2d 477, 485 
(5th Cir. 1980)); EEOC v. Fremont Christian Sch., 781 F.2d 1362, 1366 (9th Cir. 1986) 
(same). 

54  411 U.S. 792, 802 (1973).  
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(1) [plaintiff] is a member of a protected group; (2) [plaintiff] was 
subject to an adverse employment action; (3) [plaintiff] was qualified 
for the position; and (4) [plaintiff] was replaced by someone outside the 
protected class or was treated less favorably than a similarly-situated 
employee outside the protected class. If the plaintiff makes a prima 
facie case, a presumption of discrimination arises. In order to 
overcome this presumption, the defendant must articulate a legitimate 
nondiscriminatory reason for the plaintiff’s termination. If the 
defendant can do so, the burden shifts back to the plaintiff to prove 
that the articulated reason was merely a pretext for the real reason, 
unlawful discrimination.55  

If a court applies the McDonnell Douglas test in a 702(a) case, the 
implication is that the plaintiff could challenge a religious organization’s 
claim that it based an employment decision on a religious conviction. 

Although the precise implications are murky, if a plaintiff is able to 
prove to the satisfaction of the fact finder that the religious 
organization’s religious preference (although based on a genuine 
religious conviction) discriminated against a protected class (e.g. sex, 
sexual orientation, or gender identity), the court might deem the 
religious preference to be pretextual (invalid) and find the religious 
organization liable for discrimination. The McDonnell Douglas approach, 
however, appears to conflict with the circuits that have disallowed 
further investigation by the EEOC after a religious organization shows 
that an employment decision was based on religion, and the Supreme 
Court has looked with disfavor on arguments that courts should review 
the veracity of religious claims.56 

Alternatively, it is possible that these two approaches can peacefully 
coexist. The McDonnell Douglas test only requires an employer to 
“articulate a legitimate nondiscriminatory reason for the plaintiff’s 
termination.”57 This low burden, which does not rise even to a 
preponderance standard, “is satisfied if [the employer] simply ‘explains 
what he has done’ or ‘produces evidence of legitimate nondiscriminatory 

55  Hall v. Baptist Mem’l Health Care Corp., 215 F.3d 618, 625–26 (6th Cir. 2000) 
(citations omitted).  

56  See Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 S. Ct. 
694, 715 (2012) (Alito & Kagan, JJ., concurring) (stating that allowing a “pretext inquiry” 
would undermine “religious autonomy” and “whatever the truth of the matter might be, the 
mere adjudication of such questions would pose grave problems for religious autonomy”); 
Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints v. Amos, 
483 U.S. 327, 343 (1987) (Brennan, J., concurring in the judgment) (stating that the 
“prospect of government intrusion raises concern that a religious organization may be 
chilled in its free exercise activity. While a church may regard the conduct of certain 
functions as integral to its mission, a court may disagree.”). 

57  Hall, 215 F.3d at 626. 
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reasons’ ” for the hiring decision.58 Therefore, if a religious employer 
exceeds this low burden by presenting convincing evidence of a religious 
reason for its actions, even a court applying the McDonnell Douglas test 
could choose to end the inquiry there, rather than risking excessive 
entanglement by allowing further inquiry into whether the religious 
reason is pretextual.59  

But beyond procedural issues, at its most basic level, the crucial 
question is this: Which should preempt the other in the event of a 
clash—the 702(a) and 204(c) exemptions for religiously-based 
employment decisions, or protection for certain classes of individuals 
enumerated in Title VII and EO 11246?60  

D. Enforcement Policies of the EEOC and Department of Labor 

Because the law is not fully settled with respect to the exact scope 
and operation of 702(a), it is important for religious organizations to 
understand not just the law, but also the enforcement policies of the 
EEOC so organizations are aware of whether hiring decisions on the 
basis of sexual orientation might result in enforcement actions. Because 
the DOL has stated its intention to follow the EEOC’s guidance with 
respect to Section 204(c) of EO 11246,61 it is likewise important for 
federal contractors to understand the enforcement policies of the EEOC, 
even though enforcement of EO 11246 is the responsibility of the DOL’s 
Office of Federal Contract Compliance Programs (“OFCCP”).62 

1. The EEOC’s Expanding Definition of Sex Discrimination 

The EEOC’s 2013–2016 Strategic Enforcement Plan lists “coverage 
of lesbian, gay, bisexual and transgender individuals under Title VII’s 
sex discrimination provisions, as they may apply,” as one of the EEOC’s 
enforcement priorities.63 Since the Supreme Court decided Price 
Waterhouse v. Hopkins in 1989,64 courts have relied on Price Waterhouse 

58  Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 256 (1981) (quoting Bd. of 
Trs. v. Sweeney, 439 U.S. 24, 25 n.2 (1978)).  

59  See supra note 56 and accompanying text. 
60  See infra Section III.B. for the answer to this question.  
61  Frequently Asked Questions Sexual Orientation and Gender Identity, supra note 

21. 
62  41 C.F.R. § 60-30.1 (2015). 
63  U.S. EQUAL EMP. OPPORTUNITY COMM’N, STRATEGIC ENFORCEMENT PLAN FY 

2013–2016, 9–10 (2012), http://www.eeoc.gov/eeoc/plan/upload/sep.pdf. Also, its 2017–2021 
Strategic Enforcement Plan indicates that an ongoing priority is “[p]rotecting lesbians, gay 
men, bisexuals and transgender (LGBT) people from discrimination based on sex.” U.S. 
EQUAL EMP. OPPORTUNITY COMM’N, STRATEGIC ENFORCEMENT PLAN FY 2017–2021, 7–8 
(2016), https://www.eeoc.gov/eeoc/plan/upload/sep-2017.pdf. 

64  490 U.S. 228, 258 (1989). 
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to extend coverage of Title VII’s prohibition of sex discrimination to 
include sex stereotyping,65 but have mostly continued to hold that Title 
VII does not prohibit discrimination on the basis of sexual orientation.66  

Nonetheless, the EEOC stated in a July 2015 administrative appeal 
involving a federal employee that discrimination on the basis of sexual 
orientation “is sex discrimination because it necessarily entails treating 
an employee less favorably because of the employee’s sex.”67 The EEOC 
also stated that 

sexual orientation is inherently a “sex-based consideration,” and an 
allegation of discrimination based on sexual orientation is necessarily 
an allegation of sex discrimination under Title VII. A complainant 
alleging that an agency took his or her sexual orientation into account 
in an employment action necessarily alleges that the agency took his 
or her sex into account.68 

This reasoning ignores the distinction that courts have made since Price 
Waterhouse between claims of sex stereotyping and claims of sexual 
orientation discrimination.69 While the EEOC may have been 
particularly motivated to stretch the definition of sex discrimination to 
protect a federal employee in this case, the EEOC’s analysis suggests 

65  E.g., Smith v. City of Salem, 378 F.3d 566, 575 (6th Cir. 2004) (holding that “[s]ex 
stereotyping based on a person’s gender non-conforming behavior is impermissible 
discrimination, irrespective of the cause of that behavior”); Doe by Doe v. City of Belleville, 
119 F.3d 563, 580 (7th Cir. 1997) (noting that “Title VII does not permit an employee to be 
treated adversely because his or her appearance or conduct does not conform to 
stereotypical gender roles”).  

66  E.g., Evans v. Ga Reg’l Hosp., No. 15-15234, 2017 WL 943925, at *6 (11th Cir. 
Mar. 10, 2017) (noting that nine other circuit courts have held that Title VII contains no 
cause of action for sexual orientation discrimination and holding the same); Prowel v. Wise 
Bus. Forms, Inc., 579 F.3d 285, 289 (3d Cir. 2009) (noting that “Title VII does not prohibit 
discrimination based on sexual orientation,” but “a homosexual individual is [not] barred 
from bringing a sex discrimination claim under Title VII”); Simonton v. Runyon, 232 F.3d 
33, 35, 37 (2d Cir. 2000) (“The law is well-settled in this circuit and in all others to have 
reached the question that [plaintiff] has no cause of action under Title VII because Title 
VII does not prohibit harassment or discrimination because of sexual orientation. . . . We 
find [plaintiff’s sexual stereotyping] argument more substantial than [his] previous two 
arguments, but not sufficiently pled in this case.”); Higgins v. New Balance Athletic Shoe, 
Inc., 194 F.3d 252, 259–60 (1st Cir. 1999) (holding that “we regard it as settled law that, as 
drafted and authoritatively construed, Title VII does not proscribe harassment simply 
because of sexual orientation” and dismissing plaintiff’s sex stereotyping theory because it 
was not properly preserved for appeal). But see Hively v. Ivy Tech Cmty. Coll. of Ind., No. 
15-1720, 2017 WL 1230393, at *1 (7th Cir. Apr. 4, 2017) (en banc) (departing from its prior 
precedent and the tradition of other circuits and holding that “discrimination on the basis 
of sexual orientation is a form of sex discrimination”). 

67  Baldwin v. Foxx, EEOC Appeal No. 0120133080, 7 (July 15, 2015). 
68  Id. at 6. 
69  See supra notes 63–66 and accompanying text.  
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that it likely is equally willing to apply the same reasoning to religious 
organizations.  

The EEOC does not have official enforcement authority with respect 
to private sector employers; rather, it must seek a voluntary settlement 
or bring suit against a non-government employer it believes, after an 
initial investigation, is engaging in unlawful discrimination.70 Also, 
lower courts interpreting Title VII generally only give the relatively 
weak Skidmore deference71 (if they give any deference at all) to EEOC 
guidelines,72 while the Supreme Court retains very broad discretion by 
declining to settle on a specific deference standard for EEOC 
guidelines.73 Therefore, the EEOC’s administrative rulings and 
guidelines do not carry any precedential value. The fact that the EEOC 
is taking this enforcement approach, however, suggests that all religious 
organizations (not just federal contractors) may now face enforcement 
actions (i.e. lawsuits by the EEOC) if their hiring practices appear to 
discriminate against persons based on sexual orientation. Furthermore, 
lower courts that have recently addressed the issue seem increasingly 
willing to adopt the EEOC’s reasoning and extend sex discrimination to 
include sexual orientation.74  

2. Does the EEOC and OFCCP Prioritize Nondiscrimination Provisions or 
Religious Exemptions When They Clash? 

The OFCCP published a list of frequently asked questions following 
issuance of the EO 13672 Final Rule.75 One Q&A was as follows: Q: 
“How does EO 11246’s exemption for religious organizations operate in 
light of the addition of the new protected categories?” A: “In general, this 
exemption allows religious organizations to prefer to employ only 
members of a particular faith, but it does not allow religious 

70  42 U.S.C. § 2000e-5(b), (f) (2012). 
71  Skidmore v. Swift & Co., 323 U.S. 134, 139–40 (1944).  
72  Melissa Hart, Skepticism and Expertise: The Supreme Court and the EEOC, 74 

FORDHAM L. REV. 1937, 1945 (2006).  
73  Id. at 1949.  
74  See, e.g., Boutillier v. Hartford Pub. Sch., No. 3:13-cv-01303-WWE, 2016 WL 

6818348, at *9–11 (D. Conn. Nov. 17, 2016) (denying an employer’s motion to dismiss and 
reasoning that Title VII protects individuals from discrimination on the basis of sexual 
orientation); EEOC v. Scott Med. Health Ctr., P.C., No. 16-225, 2016 WL 6569233, at *6 
(W.D. Pa. Nov. 4, 2016) (stating that the line between discrimination on the basis of sex 
and discrimination on the basis of sexual orientation is a “distinction without a 
difference”); Winstead v. Lafayette Cty. Bd. of Cty. Comm’rs, 197 F. Supp. 1334, 1346–47 
(N.D. Fla. 2016) (adopting the rationale of Baldwin v. Foxx and holding that discrimination 
on the basis of sexual orientation is necessarily sex discrimination).  

75  Frequently Asked Questions Sexual Orientation and Gender Identity, supra note 
21. 
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organizations to discriminate in employment on the basis of race, color, 
sex, sexual orientation, gender identity, or national origin.”76 While this 
answer does not fully address the issue of what happens when a 
nondiscrimination provision conflicts with an employer’s religious 
convictions, the structure of the answer could be construed to create an 
absolute bar to discrimination against any of the protected classes, 
notwithstanding a religious hiring motive that would otherwise be 
exempt under 204(c).  

The EEOC Compliance Manual’s interpretation of Title VII, which 
the DOL purports to follow,77 is clearer. It states that the 702(a) 
exemption 

only allows religious organizations to prefer to employ individuals who 
share their religion. The exception does not allow religious 
organizations otherwise to discriminate in employment on protected 
bases other than religion, such as race, color national origin, sex, age, 
or disability. Thus, a religious organization is not permitted to engage 
in racially discriminatory hiring by asserting that a tenet of its 
religious beliefs is not associating with people of other races. Similarly, 
a religious organization is not permitted to deny fringe benefits to 
married women but not to married men by asserting a religiously 
based view that only men can be the head of a household.78 

This section of the manual does not explicitly discuss sexual orientation, 
but a fair inference from the quoted examples is that a religious 
organization with a conviction that homosexual activity is sinful would 
not be permitted to claim the 204(c) or 702(a) exemption in order to avoid 
hiring a homosexual individual. 

In summary, the EEOC’s position appears to be that Title VII and 
EO 11246 both prohibit discrimination on the basis of SOGI, and that all 
covered employers are absolutely barred from discriminating based on 
any of the protected classes (except religion79), notwithstanding any 
religious convictions and the exemptions provided to religious 
organizations. In other words, the EEOC appears to be prioritizing 
nondiscrimination laws over the free exercise of religion.  

76  Id. 
77  Id. (explaining that the DOL’s Office of Federal Contract Compliance Programs 

follows the EEOC’s interpretation of Title VII); EEOC Subregulatory Guidance, U.S. 
EQUAL EMP. OPPORTUNITY COMM’N, https://www.eeoc.gov/laws/guidance/ (last visited Mar. 
7, 2017) (explaining that the EEOC follows its Compliance Manual in regard to substantive 
matters of law).  

78  EEOC Compl. Man., supra note 31, at 18. 
79  Id. (noting that the 702(a) exception “allows religious organizations to prefer to 

employ individuals who share their religion”). 
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III. ARGUMENTS FOR A BROAD INTERPRETATION OF TITLE VII’S EXEMPTION 
FOR RELIGIOUS ORGANIZATIONS 

Having finished a brief overview of applicable case law and several 
of the EEOC’s relevant enforcement policies, this Note takes up the task 
of building an interpretive framework for Title VII’s 702(a) exemption, 
and correspondingly, 204(c)’s exemption for federal contractors. This 
section first reviews Congress’s legislative intent behind 702(a) and then 
transitions to reviewing several Supreme Court cases that affect 
interpretation of 702(a).  

A. Congress’s Legislative Intent When Enacting 702(a) 

The legislative history surrounding the 702(a) exemption is 
somewhat sparse; however, a specific act of Congress in the history of 
702(a) suggests that Congress intended to provide robust free exercise 
protection for religious organizations. Specifically, by removing the word 
“religious” from the 702(a) exemption in 1972,80 Congress intended to 
more fully protect the free exercise of religion by expanding 702(a) to 
cover all activities and therefore all employees of religious organizations.  

In Little v. Wuerl, while analyzing the scope of the 702(a) 
exemption, the Third Circuit made some helpful observations regarding 
congressional intent.81 It noted that “[a]lthough the legislative history 
never directly addresses the question of whether being ‘of a particular 
religion’ applies to conduct as well as formal affiliation, it suggests that 
the sponsors of the broadened exception were solicitous of religious 
organizations’ desire to create communities faithful to their religious 
principles.”82 To support this conclusion, the court observed the following 
exchange during congressional discussion of an amendment that was 
proposed, but not passed, to completely exempt religious organizations 
from Title VII:  

[Question]: Does the Senator’s amendment limit itself to the 
opportunity of a religious organization to have the right to hire people 
of its own faith? Is that the limitation of the amendment? 
Senator Ervin: I would allow the religious corporation to do what it 
pleased. That is what my amendment would allow it to do. It would 
allow it liberty. It would take it out from under the control of the 
EEOC entirely.83 

80  1-5 LARSON, supra note 13. 
81  929 F.2d 944, 950–51 (3d Cir. 1991). 
82  Id. at 950. 
83  Id. (quoting 118 CONG. REC. 1982 (1972)).  
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In a separate discussion, after introducing the version of the amendment 
that was ultimately approved and codified in 1972, Senator Ervin stated 
that the revised (and ultimately adopted) 

amendment would exempt religious [organizations] from the 
application of this act insofar as the right to employ people of any 
religion they see fit is concerned. . . . In other words, this amendment 
is to take the political hands of Caesar off of the institutions of God, 
where they have no place to be.84  

Although the 1972 amendment that was ultimately passed did not 
provide the complete immunity for religious organizations contemplated 
by the first amendment proposed by Senator Ervin, his perspective, as 
co-sponsor of the amendment that was ultimately passed, is helpful to 
illustrate the importance Congress placed on religious freedom when 
enacting and amending Title VII.  

The court in Little concluded its analysis by stating that it was 
“persuaded that Congress intended the explicit exemptions to Title VII 
to enable religious organizations to create and maintain communities 
composed solely of individuals faithful to their doctrinal practices, 
whether or not every individual plays a direct role in the organization’s 
‘religious activities.’ ”85  

On a related note, courts have held that the 702(a) exemption is not 
waived if a religious organization chooses not to exercise it immediately 
or with respect to certain employees.86 Also, the exemption is not waived 
even if a religious organization has previously stated that it will not 
discriminate on the basis of religion.87 

In summary, as stated by the Supreme Court, “Congress’ purpose 
was to minimize governmental ‘interfer[ence] with the decision-making 
process in religions.’ ”88 Therefore, to maintain consistency with 
congressional intent, it is necessary to interpret 702(a) as preempting 
any provisions of Title VII that would interfere with religiously-based 
decisions of religious organizations. Furthermore, 702(a)’s plain 
statement “[t]his subchapter shall not apply” emphasizes that all actions 

84  118 CONG. REC. 4503 (1972).  
85  Little, 929 F.2d at 951. 
86  See, e.g., Hall v. Baptist Mem’l Health Care Corp., 215 F.3d 618, 625 (6th Cir. 

2000) (holding that “the statutory exemptions from religious discrimination claims under 
Title VII cannot be waived by either party”) (citing Little, 929 F.2d at 951).  

87  See, e.g., LeBoon v. Lancaster Jewish Cmty. Ctr. Ass’n, 503 F.3d 217, 229–30 (3d 
Cir. 2007) (noting that “religious organizations may declare their intention not to 
discriminate . . . without losing the protection of Section 702”). 

88  Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints 
v. Amos, 483 U.S. 327, 336 (1987) (quoting Amos v. Corp. of the Presiding Bishop of the 
Church of Jesus Christ of Latter-day Saints, 594 F. Supp. 791, 812 (D. Utah 1984)).  
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“with respect to the employment of individuals of a particular religion” 
should be exempt from Title VII’s nondiscrimination provisions.89  

B. Three Guideposts from the Supreme Court 

While the Supreme Court has not specifically addressed 
interpretation of 702(a), there are three Supreme Court cases that lend 
themselves readily to constructing an interpretive framework. 
Application of this framework shows that Title VII’s jurisdiction over 
religious organizations must be narrowly construed and 702(a) must be 
broadly interpreted and applied in order to carry out the robust 
protection for religious freedom that permeates Title VII. 

1. Jurisdiction of Title VII Over Religious Organizations Must Be Narrowly 
Construed 

A principle of statutory construction reviewed in Catholic Bishop, 
which dates back to the early 1800s,90 states that “an Act of Congress 
ought not be construed to violate the Constitution if any other possible 
construction remains available.”91 As outlined in Catholic Bishop, this 
principle requires courts that apply Title VII to religious organizations to 
take two steps: (1) Consider whether the EEOC’s exercise of jurisdiction 
“would give rise to serious constitutional questions,” and (2) if so, 
“identify ‘the affirmative intention of the Congress clearly expressed’ 
before concluding that the Act grants jurisdiction.”92 The first step 
appears simple in some contexts, in that it is well accepted that Title 
VII’s prohibition against religious discrimination “where the position 
involved has any religious significance is uniformly recognized as 
constitutionally suspect, if not forbidden.”93 In such cases, Catholic 
Bishop would certainly require “the affirmative intention of the Congress 
clearly expressed” to grant the EEOC jurisdiction in any given case.94  

89  42 U.S.C. § 2000e-1(a) (2012). 
90  See Murray v. The Charming Betsy, 6 U.S. 64, 118 (1804) (holding that “an act of 

[C]ongress ought never to be construed to violate the law of nations, if any other possible 
construction remains”).  

91  Catholic Bishop, 440 U.S. at 500. 
92  Id. at 501 (quoting McCulloch v. Sociedad Nacional de Marineros de Honduras, 

372 U.S. 10, 22 (1963)). 
93  Little v. Wuerl, 929 F.2d 944, 948 (3d Cir. 1991); see also, e.g., EEOC v. Fremont 

Christian Sch., 781 F.2d 1362, 1365 (9th Cir. 1986) (holding that “application of Title VII to 
[hiring practices at a Christian school] would definitely give rise to serious constitutional 
questions”); Rayburn v. Gen. Conference of Seventh-day Adventists, 772 F.2d 1164, 1166 
(4th Cir. 1985) (holding that “application of Title VII to [employment of pastors] would 
definitely ‘give rise to serious constitutional questions’ ”). 

94  Catholic Bishop, 440 U.S. at 501 (quoting McCulloch, 372 U.S. at 21–22). 
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Slightly more difficult is the result of Catholic Bishop’s first step 
when Title VII purports to apply to an employee of a religious 
organization who has only secular duties.95 Does such a situation still 
require “the affirmative intention of the Congress clearly expressed?”96 
For at least two reasons, the answer must again be yes. First, Congress 
specifically amended the 702(a) exemption in 1972 to cover all activities 
of religious organizations.97 As previously discussed, “Congress’ purpose 
was to minimize governmental ‘interfer[ence] with the decision-making 
process in religions.’ ”98 This suggests that Congress was, or at least 
should have been, concerned that a less robust exemption might result in 
excessive government entanglement in religion.  

Second, attempting to distinguish between secular and religious 
activities for the purpose of statutory construction raises the concerns 
noted in Amos, in which the Court stated 

it is a significant burden on a religious organization to require it, on 
pain of substantial liability, to predict which of its activities a secular 
court will consider religious. The line is hardly a bright one, and an 
organization might understandably be concerned that a judge would 
not understand its religious tenets and sense of mission. Fear of 
potential liability might affect the way an organization carried out 
what it understood to be its religious mission.99 

Placing such a burden on religious organizations raises serious 
constitutional questions.100 

Furthermore, the rule of law requires a consistent application of 
Title VII. It is improper for a court to apply a statutory construction of 
Title VII that varies between cases based on the nature of an employee’s 
duties. In other words, the EEOC should not be permitted to apply, or 
argue for, a double standard by conceding that when a case involves a 
ministerial employee, Title VII permits an absolute exemption for a 
religious employer,101 but when a case involves a non-ministerial 
employee Title VII’s nondiscrimination provisions should override an 
employer’s religious convictions. Such an approach, which infers that 
Congress intended different treatment for different employees of 

95  Id. at 499–500. 
96  Id. at 501 (quoting McCulloch, 372 U.S. at 21–22). 
97  1-5 LARSON, supra note 13. 
98  Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints 

v. Amos, 483 U.S. 327, 336 (1987) (quoting Amos v. Corp. of the Presiding Bishop of the 
Church of Jesus Christ of Latter-day Saints, 594 F. Supp. 791, 812 (D. Utah 1984)). 

99  Id. at 336. 
100  Id. at 344 (Brennan, J., concurring in the judgment) (“A case-by-case analysis . . . 

would both produce excessive government entanglement with religion and create the 
danger of chilling religious activity.”). 

101  Such a concession is required under Hosanna-Tabor. See infra Section III.B.2.  
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religious organizations, raises serious constitutional questions, as 
discussed in Amos.102 While the Court in Hosanna-Tabor distinguished 
between ministerial and non-ministerial employees for the purpose of 
the ministerial exception,103 Title VII makes no such distinction. Rather, 
Congress expressly voiced its intention to avoid such distinctions when it 
removed the word “religious” from the 702(a) exemption.104 

For these reasons, regardless of an employee’s duties, the test from 
Catholic Bishop requires that Title VII only be applied to religious 
organizations to the extent Congress’s intent to do so is clearly 
expressed. Because Congress passed 702(a), which by its plain language 
makes Title VII categorically not applicable to religiously-motivated 
hiring decisions of religious organizations,105 the exemption must be 
interpreted to give Title VII narrow application to religious 
organizations. This can be effectively accomplished by construing 702(a) 
to preempt (override) Title VII’s nondiscrimination provisions when they 
conflict with an employer’s religiously-motivated employment decisions. 
This approach both avoids the serious constitutional issues that would 
arise from a reverse approach, and is consistent with Congress’s intent 
to safeguard the free exercise of religion.  

2. The Ministerial Exception Mandates a Broad Interpretation and 
Application of 702(a) 

The Supreme Court’s unanimous 2012 ruling in Hosanna-Tabor has 
two important implications for interpretation of 702(a). First, 702(a)’s 
exemption protecting freedom of religious organizations “with respect to 
the employment of individuals of a particular religion”106 cannot be 
limited to, as the EEOC argues, allowing “religious organizations to 
prefer to employ individuals who share their religion.”107 Such an 
interpretation, at least with respect to ministerial-type employees, is 
overly restrictive and unconstitutional under Hosanna-Tabor because it 
would only apply to religious organizations who utilize the exemption to 
hire members of their specific denomination or faith,108 while the 
ministerial exception is clearly broader than that.109  

102  See supra notes 98–100 and accompanying text. 
103  Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 S. Ct. 694, 

707–09 (2012). 
104  1-5 LARSON, supra note 13. 
105  42 U.S.C. § 2000e-1(a) (2012) (stating that Title VII “shall not apply to an 

employer . . . with respect to the employment of individuals of a particular religion”).  
106  § 2000e-1(a). 
107  EEOC Compl. Man., supra note 31, at 18. 
108  The Court noted that the “ministerial exception is not limited to the head of a 

religious congregation” and stated its reluctance “to adopt a rigid formula for deciding 
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The second implication, which is similar to the first, is that under 
Hosanna-Tabor the 702(a) exemption must be allowed to preempt Title 
VII’s nondiscrimination provisions with respect to ministerial employees, 
otherwise disgruntled ministerial employees could claim a religious 
reason given for dismissal was pretextual and sue under a claim of sex or 
racial discrimination.110 Therefore, an interpretation that forces the 
702(a) exemption to give way to Title VII’s other protected classes makes 
Title VII unconstitutional vis-a-vis Hosanna-Tabor. Indeed, the EEOC, 
to its credit, has acknowledged this to be true with respect to ministerial 
employees.111  

It does no good to say that the ministerial exception “saves” Title 
VII from being unconstitutional if the above interpretation guidelines 
are ignored (as the EEOC seems to be doing112). Such an approach 
requires believing that the Supreme Court has judicially rewritten Title 
VII by adding a sweeping exemption for ministerial employees that was 
omitted by Congress when it wrote Title VII, and such an approach 
blatantly violates the constitutional avoidance principle from Catholic 
Bishop.113 Fortunately, there is a simple solution that is consistent with 
Supreme Court precedents and that does not require application of a 
double standard to Title VII cases. 

All that is required to make Title VII pass constitutional muster 
under Hosanna-Tabor and Catholic Bishop is to (1) broadly construe the 
phrase “of a particular religion”114 to cover all aspects of “conduct or 
religious beliefs,”115 and (2) follow the plain language of Title VII, which 
states that “[t]his subchapter shall not apply,”116 by allowing a religious 

when an employee qualifies as a minister.” Hosanna-Tabor, 132 S. Ct. at 707. Therefore, 
the exact scope of the exception and corresponding impact on Title VII is not clear. 

109  Id. at 709 (“The purpose of the exception is not to safeguard a church’s decision to 
fire a minister only when it is made for a religious reason. The exception instead ensures 
that the authority to select and control who will minister to the faithful . . . is the church’s 
alone.”). 

110  Id. (stating that the plaintiff’s claim that the “asserted religious reason for firing 
[plaintiff] . . . was pretextual . . . misses the point of the ministerial exception” because 
religious organizations retain absolute discretion when hiring ministers). 

111  Id. at 706 (“The EEOC . . . acknowledge[s] that employment discrimination laws 
would be unconstitutional as applied to religious groups in certain circumstances. They 
grant, for example, that it would violate the First Amendment for courts to apply such laws 
to compel the ordination of women by the Catholic Church or by an Orthodox Jewish 
seminary.”). 

112  See supra Section II.D. 
113  See supra notes 35–37 and accompanying text.  
114  42 U.S.C. § 2000e-1(a) (2012). 
115  Hall v. Baptist Mem’l Health Care Corp., 215 F.3d 618, 624 (6th Cir. 2000) (citing 

Little v. Wuerl, 929 F.2d 944, 951 (3d Cir. 1991)).  
116 § 2000e-1(a). 
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organization’s religiously-motivated hiring decisions to preempt all other 
provisions of Title VII.117 This would functionally allow religious 
organizations complete freedom to apply whatever criteria they please 
when hiring their ministers, satisfying Hosanna-Tabor,118 while also 
avoiding serious constitutional issues, satisfying Catholic Bishop.119  

Also, allowing religious organizations to exercise this same freedom 
with respect to employees who are not ministers, while not required by 
the ministerial exception, is consistent with the intent of Congress in 
passing the 1972 amendment to Title VII that expanded the applicability 
of 702(a) to all employees of religious organizations.120 Furthermore, such 
an interpretation avoids the excessive entanglement issue and chilling of 
religious free exercise, as discussed in Amos, which would result from 
religious organizations being required to predict which employees a 
court might (or might not) deem to be a minister.121  

3. Title VII’s 702(a) Exemption Was Written to Broadly Accommodate and 
Protect Religious Freedom  

In EEOC v. Abercrombie & Fitch Stores, Inc., the Supreme Court 
held that an employer must accommodate a religious practice, unless the 
accommodation creates an undue hardship, even if the employer merely 
maintained an otherwise-neutral policy that happened to prohibit a 

117  For comprehensive treatment of the plain language arguments for a broad 
interpretation of 702(a), see generally Esbeck, supra note 23; Stephanie N. Phillips, A Text-
Based Interpretation of Title VII’s Religious Employer Exemption, 20 TEX. REV. L. & POL. 
295 (2016). 

118  Technically speaking, under this interpretation Title VII would still be 
unconstitutional under Hosanna-Tabor if applied to a religious organization that fired or 
refused to hire a ministerial employee based solely on race, sex, etc. without any 
corresponding religious belief or practice being implicated. This is because 702(a) requires 
a religious reason to trigger its protections for religious organizations, § 2000e-1(a), while 
Hosanna-Tabor held that the government simply cannot be involved in regulating the 
hiring and firing of ministerial employees, Hosanna-Tabor Evangelical Lutheran Church & 
Sch. v. EEOC, 132 S. Ct. 694, 704–06 (2012). However, such cases are likely to be rare, and 
allowing a religious conviction to preempt the nondiscrimination provisions of Title VII 
brings the Act into the best alignment possible with the Religion Clauses. Id. 

119  Title VII is also subject to challenge under the Religious Freedom Restoration Act 
(RFRA), discussion of which is beyond the scope of this Note, but the interpretation of 
702(a) argued for in this Note makes Title VII much more likely to survive such a 
challenge. RFRA provides that the government “shall not substantially burden a person’s 
exercise of religion[,] even if the burden results from a rule of general applicability,” 42 
U.S.C. § 2000bb-1(a) (2012), unless the government demonstrates its action “is in 
furtherance of a compelling governmental interest” and that the act “is the least restrictive 
means of furthering that compelling governmental interest,” § 2000bb-1(b)(1)–(2). 

120  See supra Section III.A.  
121  See supra notes 95–97 and accompanying text. 
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religious practice.122 The Court stated that “Title VII does not demand 
mere neutrality with regard to religious practices—that they be treated 
no worse than other practices. Rather, it gives them favored 
treatment. . . . Title VII requires otherwise-neutral policies to give way 
to the need for an accommodation.”123 While this holding was in the 
context of accommodating the religious practice of an individual, it 
nonetheless demonstrates the deference Congress intentionally provided 
to religious free exercise rights when passing Title VII.  

In Burwell v. Hobby Lobby Stores, Inc., the Supreme Court held that 
for-profit corporations are capable of exercising religion.124 Without 
question, religious organizations are then also able to exercise religion.125 
There is no indication that Congress had any intention of providing less 
free exercise protection to religious organizations than to religious 
individuals when enacting Title VII. Rather, Congress’s enactment of 
702(a) shows solicitude to protect the free exercise rights of religious 
organizations.  

Furthermore, the Supreme Court’s decision in Hosanna-Tabor 
demonstrates that free exercise rights must be prioritized over 
nondiscrimination laws.126 Therefore, the religious freedom protection 
given by 702(a) should not merely be given deference equal to the 
otherwise-neutral nondiscrimination provisions of Title VII. Rather, in 
recognition of the deference to religious belief and practice that 
permeates the statute, Title VII’s religious accommodations must 
preempt its other provisions, even if the other provisions happen to 
promote important policy goals. Specifically, a religious employer must 
be permitted to claim protection under 702(a), even if the religious 
reason for doing so appears to incidentally discriminate against one or 
more of Title VII’s protected classes. This is also consistent with the fact 

122  135 S. Ct. 2028, 2034 (2015). 
123  Id. 
124  134 S. Ct. 2751, 2768 (2014).  
125  See Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-day 

Saints v. Amos, 483 U.S. 327, 341 (1987) (Brennan, J., concurring in the judgment) (stating 
that religious organizations must be protected by the Free Exercise Clause because 
individuals often exercise religion through such organizations). 

126  See Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 S. Ct. 
694, 710 (2012) (“The interest of society in the enforcement of employment discrimination 
statutes is undoubtedly important. But so too is the interest of religious groups in choosing 
who will preach their beliefs, teach their faith, and carry out their mission. When a 
minister who has been fired sues her church alleging that her termination was 
discriminatory, the First Amendment has struck the balance for us. The church must be 
free to choose those who will guide it on its way.”); Hinkle, supra note 44, at 342 (stating 
that the Hosanna-Tabor decision “clearly held that an interest in religious freedom always 
outweighs an interest in preventing discrimination”). 
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that protections for religious belief and practice are not only explicitly 
addressed in the First Amendment, they are given priority of placement. 

C. Employment Division v. Smith Does Not Apply to Title VII 

In Employment Division v. Smith, the Court stated that “the right of 
free exercise does not relieve an individual of the obligation to comply 
with a ‘valid and neutral law of general applicability on the ground that 
the law proscribes (or prescribes) conduct that his religion prescribes (or 
proscribes).’ ”127 Facially, this might seem to indicate that Title VII’s 
702(a) exemption for religious organizations is not constitutionally 
mandated. After all, if Congress would strip all religious 
accommodations out of Title VII, the remaining statute would be a 
generally applicable law aimed at eliminating discrimination (not aimed 
at infringing upon religious liberty). However, the majority in Smith 
noted that its holding is limited to cases where only the Free Exercise 
Clause is at issue, not cases involving “the Free Exercise Clause in 
conjunction with other constitutional protections.”128 Application of Title 
VII to religious organizations raises issues affecting not only the Free 
Exercise Clause, but also the Establishment Clause and freedom of 
association and expression.129 

The Court further limited Smith in Hosanna-Tabor by 
characterizing Smith as involving “government regulation of only 
outward physical acts,” while Hosanna-Tabor involved regulatory 
interference with decisions of religious organizations that affect the 
“faith and mission” of such organizations.130 Similarly, Title VII does not 
merely regulate outward physical acts, but rather affects the freedom of 
organizations with respect to the types of persons they wish to hire to 
carry out their mission and express their sincerely held religious 

127  494 U.S. 872, 879 (1990) (quoting United States v. Lee, 455 U.S. 252, 263 n.3 
(1982)).  

128  Id. at 881–82 (noting that “it is easy to envision a case in which a challenge on 
freedom of association grounds would . . . be reinforced by Free Exercise Clause concerns”).  

129  When arguing against application of the ministerial exception, the EEOC stated 
that religious organizations “could successfully defend against employment discrimination 
claims [with respect to ministerial employees] by invoking the constitutional right to 
freedom of association.” Hosanna-Tabor, 132 S. Ct. at 706. While a discussion of freedom of 
association and expression is beyond the scope of this Note, these constitutional rights also 
may provide substantial protection for expressive associations (including religious 
organizations) that seek to be selective in their hiring practices. See, e.g., Boy Scouts of Am. 
v. Dale, 530 U.S. 640, 656, 661 (2000) (holding that a New Jersey public accommodation 
law prohibiting discrimination against homosexuals violated the Boy Scouts’ freedom of 
association and expression). 

130  Hosanna-Tabor, 132 S. Ct. at 707. 
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beliefs.131 Therefore, Smith has no applicability to Title VII 
jurisprudence.  

CONCLUSION 

When interpreting Title VII’s 702(a) exemption in light of 
Congress’s intent and the Supreme Court’s jurisprudence, it is evident 
that religious organizations must be given broad freedom in their hiring 
decisions. Title VII, the Religion Clauses, and the freedom of association 
and expression state that the ability of religious organizations to make 
employment decisions based on religious beliefs and practices may not be 
impeded by nondiscrimination laws. This freedom, however, should not 
be considered an opportunity to disparage or ignore the societal values 
inherent in nondiscrimination laws. Rather, it is an opportunity for 
society to respect and celebrate the diversity and freedoms available to 
citizens seeking to live in mutual respect and harmony, while exercising 
diversity of beliefs and practices under the shadow of the societal 
compact we call the Constitution.  

Nevin D. Beiler* 
 

131  See supra Section II.A. 
*  J.D. Candidate, Regent University School of Law, 2017. 

                                                      



WHEN FUNDAMENTAL RIGHTS COLLIDE, WILL WE 
TOLERATE DISSENT? WHY A JUDGE WHO DECLINES 
TO SOLEMNIZE A SAME-SEX WEDDING SHOULD NOT 

BE PUNISHED 

INTRODUCTION 

On July 6, 2015, two women walked into the Toledo Municipal 
Courthouse and obtained a marriage license.1 They went to the chambers 
of the duty judge, Judge C. Allen McConnell, and asked him to marry 
them.2 While they were waiting, the judge’s bailiff informed them that 
Judge McConnell does not perform “these type of marriages.” 3  The 
couple consulted with the court clerk and another employee, who found 
Judge William M. Connelly, Jr. to perform the ceremony.4 The couple 
was married after approximately 45 minutes.5 

The next day, the Toledo news outlet The Blade reported that the 
women found the incident “embarrassing” and that it “put a damper on 
the day.”6 The head of EqualityToledo, a local LGBT advocacy group,7 
went further, declaring that the couple did not deserve to be 
“humiliated” and that the judge’s conduct was “just wrong, and we won’t 
tolerate it. It is his duty to perform this ceremony, and if he’s not willing 
to perform his duties, he needs to step down.” 8  On July 8, Judge 
McConnell issued a statement explaining that his decision to not 
perform the ceremony was based on his “Christian beliefs established 
over many years.”9 He apologized for the delay and wished the best for 
the couple.10 He also noted that the courthouse had established a process 
to ensure that in the future homosexual couples would be married 
without delay, and that he had requested an advisory opinion from the 
Supreme Court of Ohio about whether he could “opt out of the [marriage] 

1  Lauren Lindstrom, Judge Wouldn’t Marry Us, Same-Sex Pair Says, BLADE (July 
8, 2015), http://www.toledoblade.com/Courts/2015/07/08/Judge-wouldn-t-marry-us-same-
sex-pair-says.html. 

2  Id. 
3  Id. 
4  Id.  
5  Id.  
6  Id. 
7  Road Map to Equality, EQUALITYTOLEDO, http://www.equalitytoledo.org/mission-

vision-1/ (last visited Feb. 23, 2017). 
8  Lindstrom, supra note 1. 
9  Press Release, Judge C. Allen McConnell, Toledo Mun. Court, Statement of 

Judge C. Allen McConnell (July 8, 2015), http://www.toledoblade.com/attachment/2015/07/
08/Judge-C-Allen-McConnell-s-statement-July082015.pdf. 

10  Id. 

                                                      

http://www.toledoblade.com/Courts/2015/07/08/Judge-wouldn-t-marry-us-same-sex-pair-says.html
http://www.toledoblade.com/Courts/2015/07/08/Judge-wouldn-t-marry-us-same-sex-pair-says.html
http://www.equalitytoledo.org/mission-vision-1/
http://www.equalitytoledo.org/mission-vision-1/
http://www.toledoblade.com/attachment/2015/07/%E2%80%8C08/Judge-C-Allen-McConnell-s-statement-July082015.pdf
http://www.toledoblade.com/attachment/2015/07/%E2%80%8C08/Judge-C-Allen-McConnell-s-statement-July082015.pdf


 REGENT UNIVERSITY LAW REVIEW [Vol. 29:365 
 
366 

rotation.” 11  Dissatisfied, the couple filed an ethics complaint against 
Judge McConnell, while EqualityToledo filed a similar grievance against 
another municipal judge. 12  The Ohio Supreme Court’s Office of 
Disciplinary Counsel (“the Disciplinary Counsel”) dismissed the 
complaint, along with a similar complaint against Judge Timothy 
Kuhlman, but only because the Disciplinary Counsel found it acceptable 
for the judges to wait for an official opinion from the Supreme Court of 
Ohio’s Board of Professional Conduct (“the Board”) before taking further 
action.13 

On August 7, 2015, the Board issued an opinion that addressed two 
questions: (1) “whether a judge . . . may refuse to marry same-sex 
couples based on personal, moral, or religious beliefs, but continue to 
marry opposite-sex couples;” and (2) “whether a judge may decline to 
perform all marriages to avoid marrying same-sex couples.”14 The Board’s 
answer was “no” on both counts, stating that such a refusal would be a 
violation of several judicial ethics rules.15 In his statement on July 8, 
Judge McConnell declared his intention to abide by the guidance of the 
advisory opinion.16 As of this writing, he has not been asked to perform 
any more same-sex ceremonies.17  

Should Judge McConnell, or any other judge with a conscientious 
objection to officiating a same-sex wedding ceremony, be punished for 
violating ethics rules? 18 This note proposes that they should not, for 
three reasons: First, because it is possible to accommodate both the 
marriage rights of same-sex couples and the conscience rights of judges. 
Second, because attempting to enforce Opinion 2015-1 in Ohio, or any 

11  Id. 
12  Ryan Dunn, Judge: Toledo Court Weddings Will Have ‘Dignity They Deserve’, 

BLADE (July 10, 2015), http://www.toledoblade.com/news/Courts/2015/07/10/Judge-Toledo-
court-weddings-will-have-dignity-they-deserve.html; Lauren Lindstrom, Claims Against 
Two Judges Dismissed, BLADE (Oct. 12, 2015), http://www.toledoblade.com/Courts/2015/
10/12/Claims-against-2-judges-dismissed.html. 

13  Lindstrom, supra note 12. 
14  Supreme Court of Ohio Bd. of Prof’l Conduct, Opinion 2015-1, at 1 (Aug. 7, 2015) 

[hereinafter Opinion 2015-1]. 
15  Id. at 3–5, 7. 
16  See Press Release, Statement of Judge C. Allen McConnell, supra note 9. 
17  Telephone Interview with the Hon. C. Allen McConnell, Toledo Mun. Court (Dec. 

21, 2015). 
18  Opinions of the Board are not binding, but explain how the Board thinks the 

rules should be interpreted in the event of an ethics violation hearing. Opinion 2015-1, 
supra note 14, at 7. A judge facing a disciplinary hearing would have to defend his or her 
actions through a series of hearings, ultimately culminating in a hearing before the 
Supreme Court of Ohio, to “show cause” why the judge should not be disciplined in 
accordance with the Disciplinary Board’s recommendations. Disciplinary Process, SUPREME 
COURT OF OHIO, BD. OF PROF’L CONDUCT, http://www.supremecourt.ohio.gov/Boards/
BOC/Flowchart_legal.pdf (last visited Mar. 17, 2017).  
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similar opinion in another state, would violate the U.S. Constitution. 
Third, because punishing judges for attempting to live a life consistent 
with their faith would be bad public policy.  

In Part I, after outlining the conflict of rights created by the U.S. 
Supreme Court’s recent decision in Obergefell v. Hodges, 19  this Note 
proposes a reasonable accommodation20 that preserves both the right of 
same-sex couples to civil marriage and the conscience rights of judges. 
This accommodation complies with the principal holding in Obergefell,21 
without forcing a judge to engage in conduct that violates her sincerely 
held religious beliefs. 22  Part II of this Note discusses logical and 
constitutional problems in the Board’s Opinion 2015-1. Specifically, in 
Section II.A., this Note points out three weaknesses in the reasoning 
undergirding Opinion 2015-1; weaknesses caused by misinterpreting 
Obergefell and applying faulty analogies. In Section II.B., this Note 
explains the constitutional defenses a judge should raise if he or she 
faces discipline for declining to perform a same-sex ceremony on 
religious grounds in Ohio or any other jurisdiction.23  These defenses 
arise from the First Amendment prohibition against the establishment 
of religion, and the Article VI prohibition against religious tests for 
public officials.24 In Part III, this Note briefly discusses concerns about 
potential racial discrimination. Finally, this Note concludes by 

19  135 S. Ct. 2584, 2603–05 (2015) (holding that the right to marry is a fundamental 
right and same-sex couples are to be extended that right); id. at 2642 (Alito, J., dissenting) 
(discussing how the decision in this case violates the people’s right to define marriage 
democratically). 

20  Although “religious accommodation” is a term of art normally applied to Title VII 
workplace discrimination claims, and even though Title VII does not apply to elected 
judges, the author will use the term “accommodation” throughout this Note simply because 
the process and outcome are functionally the same. U.S. EQUAL EMP’T. OPPORTUNITY 
COMM’N, DIRECTIVES TRANSMITTAL, SECTION 12 OF THE EEOC COMPLIANCE MANUAL ON 
RELIGIOUS DISCRIMINATION (2008); 42 U.S.C. § 2000e(f) (2012). 

21  Simply stated, the principal holding is that same-sex couples must be allowed to 
marry on the same terms as opposite-sex couples. Obergefell, 135 S. Ct. at 2604–05. 

22  See discussion infra Section II.B.1.a. 
23  Several other states have published similar ethics opinions. See, e.g., Neb. Jud. 

Ethics Comm., Opinion 15-1 (June 29, 2015) (stating that the refusal to marry a same-sex 
couple because of their sexual orientation manifests bias and prejudice and is prohibited 
under the Nebraska Revised Code of Judicial Conduct); Stipulation, Agreement, and Order 
of Admonishment at 3–4, In Re Tabor, Case No. 7251-F-158, Wash. St. Comm. on Jud. 
Conduct (Oct. 4, 2013) (stating that the judge in that case was required by the Code of 
Judicial Conduct to solemnize weddings “in a way that does not discriminate or appear to 
discriminate against a statutorily-protected class of people”).  

24  Section II.B. assumes a complaint filed under Ohio law, but discusses 
constitutional defenses that would apply anywhere. Other defenses might be available to 
judges in states with their own version of a Religious Freedom Restoration Act (RFRA). 
The author chose Ohio as an example primarily because of Judge McConnell’s story and 
the associated media attention, and the fact that Ohio does not have a state RFRA. 
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explaining why accommodating the conscientious objections of judges, 
while still extending civil marriage to same-sex couples, is a sound public 
policy compromise supported both by legal precedent and history. 

I. THE PROBLEM AND A SOLUTION 

The problem Judge McConnell faced was predictable, and it is not 
limited to Toledo. 25  By creating a constitutional right to same-sex 
marriage, the U.S. Supreme Court’s decision in Obergefell v. Hodges 
created a conflict between the marriage rights of same-sex couples and 
the conscience rights of some public officials who perform wedding 
ceremonies. On one side are groups like EqualityToledo, which will not 
tolerate any attitude or behavior they see as interfering with marriage 
equality.26 These groups openly call for the resignation or removal of 
officials like Judge McConnell who seek to preserve their conscience 
rights.27 On the other side of the debate are public officials, some who 
seek to defend their own rights of conscience, and others who appear to 
be engaged in a broader resistance against what they see as an unjust 
ruling by the Supreme Court.28 This Note contends that a solution can be 

25  See, e.g., Rose Hackman, Meet the Alabama Judges Who Refuse to Issue Marriage 
Licenses – Gay or Straight, GUARDIAN (July 12, 2015), https://www.theguardian.com/us-
news/2015/jul/12/alabama-judges-gay-marriage-licenses (discussing judges in Alabama who 
have chosen not to issue any marriage licenses in response to the Supreme Court’s 
Obergefell ruling); Jason Whitley, Judge Refuses to Marry Couples as New Chapter Begins, 
WFAA.COM (June 30, 2015), http://www.wfaa.com/news/local/judge-refuses-to-marry-
couples-as-new-chapter-begins/301988262 (explaining incidents in Texas where judges, 
justices of the peace, and county clerks have objected to officiating same-sex ceremonies or 
issuing marriage licenses to same-sex couples). 

26  See Lindstrom, supra note 1. 
27  Lindstrom, supra note 1. The most blatant example of this effort can be seen in 

Wyoming, where the Wyoming Commission on Judicial Conduct and Ethics filed a formal 
recommendation to the Wyoming Supreme Court that they remove a sitting municipal 
court judge from the bench based only on the fact that she responded to a reporter’s 
question about same-sex marriage by stating that she would not be able to perform a 
ceremony but would instead defer to the other judges in her courthouse who are happy to 
do so. Notice of Commencement of Formal Proceedings at 4–7, Inquiry re: Hon. Ruth Neely, 
No. 2014-27 (Wyo. Comm’n on Jud. Conduct & Ethics Mar. 4, 2015). The Wyoming 
Supreme Court held on March 7, 2017, by a 3–2 vote, that the judge would be violating the 
state’s code of judicial conduct by refusing to perform same-sex marriages. Pete Williams, 
Wyoming Judge Censured for Refusing to Perform Same-Sex Marriages, NBC NEWS (Mar. 
7, 2017), http://www.nbcnews.com/news/us-news/wyoming-judge-censured-refusing-
perform-same-sex-marriages-n730351. 

28  See Linda B. Blackford, Rowan Clerk Testifies She ‘Prayed and Fasted’ over 
Decision to Deny Marriage Licenses, LEXINGTON HERALD-LEADER (July 20, 2015), 
http://www.kentucky.com/news/politics-government/article44610921.html (describing 
county clerk Kim Davis’s conscientious objection to issuing marriage licenses to same-sex 
couples with her name on them, even if issued by her subordinates); see also David French, 
For an Example of Lawlessness, See the Supreme Court, Not Kim Davis, NAT’L REV. (Sept. 
4, 2015), http://www.nationalreview.com/article/423579/example-lawlessness-see-supreme-
court-not-kim-davis-david-french (advocating that Davis and any other public official’s first 
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found that should satisfy both sides of this conflict, both the same-sex 
couple seeking a civil marriage, and a judge who believes that officiating 
such a ceremony would be an immoral act. 

A. Obergefell: Rights in Conflict 

On June 26, 2015, the U.S. Supreme Court ruled that the 
fundamental right to marry must be extended to same-sex couples.29 The 
Court’s opinion recognized those with religious opposition to same-sex 
marriage with only a brief acknowledgment that “[t]he First Amendment 
ensures that religious organizations and persons are given proper 
protection as they seek to teach the principles that are so . . . central to 
their lives and faiths.”30 But as Chief Justice Roberts pointed out in his 
dissent, the extension of an unenumerated right (marriage) to same-sex 
couples creates a conflict with the enumerated rights guaranteed to all 
Americans by the First Amendment.31 The Chief Justice carefully noted 
that the majority’s decision did not, and could not, create any 
accommodation for religious practice.32 He was especially bothered by 
the majority’s use of the words “advocate” and “teach” (describing the 
freedom retained by those with religious objection to same-sex 
marriage), while ominously failing to mention the actual guarantee of 
the First Amendment to exercise religion.33 Justice Alito was more direct 
in expressing his concern, noting that the majority’s comparison of 
traditional marriage laws to those that denied equal treatment for 
African-Americans and women “will be exploited by 
those . . . determined to stamp out . . . dissent,”34 and expressing concern 
that those with different beliefs about marriage “will be able to whisper 
their thoughts in . . . their homes, but if they repeat those views in 
public, they will risk being labeled as bigots and treated as such by 
governments, employers, and schools.”35  

Ironically, the impact of the decision on the religious liberty of 
judges or other civil officials was not addressed in any of the Obergefell 
opinions, but that issue arose almost immediately. Within weeks of the 

duty is to the United States Constitution, even if that means defying a Supreme Court 
ruling). 

29  Obergefell v. Hodges, 135 S. Ct. 2584, 2604–05 (2015). 
30  Id. at 2607 (emphasis added). 
31  See id. at 2625–26 (Roberts, C.J., dissenting). Chief Justice Roberts specifically 

mentions free exercise rights. Id. As pointed out in Section II.B., infra, the conflict extends 
to Establishment Clause problems as well. 

32  Obergefell, 135 S. Ct. at 2625 (Roberts, C.J., dissenting). 
33  Id. 
34  Id. at 2642 (Alito, J., dissenting). 
35  Id. at 2642–43 (emphasis added). 
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decision, county clerks,36 justices of the peace,37 and judges38 across the 
country found themselves in the same position as Judge McConnell: 
trying to resolve the conflict between this new, judicially-declared right 
to same-sex marriage and their sincerely-held religious conviction that it 
would be immoral for them to participate in, solemnize, or otherwise 
facilitate a same-sex ceremony. As these public officials attempted to 
navigate the conflict through various means,39  the response to their 
efforts showed exactly how right Justice Alito was: Advocates claiming to 
speak for equality and tolerance vilified these public officials as bigots 
unfit for public service.40  

Despite the strong opinions on both sides of this conflict, it is 
possible to protect both marriage rights and religious liberty. Our nation 
has a long history of accommodating conscientious objectors, both 
private citizens and public employees.41  Preserving the rights of 
conscience of judges is important, and there is no legal reason not to 
provide them with a religious accommodation in this circumstance.  

B. The Solution: A Reasonable Accommodation 

A judge with a conscientious objection to officiating same-sex 
ceremonies must simply ask, privately, in whatever manner suits his or 
her particular work environment, to be excused from performing same-
sex ceremonies and ask other judges to perform them.42 As is the case 

36  Blackford, supra note 28. 
37  See Whitley, supra note 25 (describing how justices of the peace and county 

clerks in Texas have handled the fallout of the Obergefell decision). 
38  See Hackman, supra note 25 (referring to judges in Alabama in similar 

circumstances to justices of the peace). 
39  Most of these officials have attempted to arrange for others to perform their 

function, while others have engaged in a broader defense of traditional marriage by 
stopping their subordinates from issuing documents with their names on them. E.g., 
Whitley, supra note 25; Blackford, supra note 28. 

40  Lindstrom, supra note 1; see also Blackford, supra note 28 (describing county 
clerks who refused to issue marriage licenses to same-sex couples and were told to either 
do so or resign).  

41  See Selective Draft Law Cases, 245 U.S. 366, 389–90 (1918) (holding that 
exemptions to compulsory military service for select individuals morally opposed to 
engaging in war neither establishes nor interferes with religion); Am. Postal Workers 
Union v. Postmaster Gen., 781 F.2d 772, 774, 776–77 (9th Cir. 1986) (holding that postal 
workers with a moral objection to processing draft cards were entitled to a reasonable 
accommodation of their religious beliefs, as long as it did not impose an undue hardship on 
the Postal Service). 

42  Different courthouses handle wedding duties differently depending on their 
manning and schedule. See infra text accompanying notes 68–71. Accommodating an 
objecting judge may require some creative problem solving, but solutions are not beyond 
the reach of officials who are equally committed to preserving both freedom of conscience 
and marriage rights. Among other possible solutions, local ministers from various religious 
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with any other circumstance where a judge may need to recuse himself, 
other judges can substitute, and performing a discretionary duty like 
officiating a wedding ceremony is a simple task, easy to substitute one 
judge for another.43 The details of any duty rotation may safely be left up 
to the local presiding judge,44 or whoever handles those responsibilities 
in the jurisdiction.  

When requesting this accommodation, a judge must clearly state 
that the objection is based solely on his or her sincerely held religious 
belief that it is immoral for him or her to participate in or otherwise 
facilitate a same-sex wedding ceremony, because of his or her religious 
conviction that marriage is an exclusive covenant between one man and 
one woman. The objection has nothing to do with the judge’s feelings 
about the sexual orientation of the individuals involved, only the act of 
officiating the ceremony. If ordered to officiate a same-sex ceremony, a 
judge with a sincere religious belief that marriage can only be between 
one man and one woman is forced to make statements that directly 

denominations who have no objection to same-sex marriage might be invited to perform 
ceremonies.  

43  Performing wedding ceremonies is a discretionary function for judges in nearly 
every jurisdiction. For instance, Ohio state law lists a judge as one of many officials who 
“may” solemnize marriages, along with ministers and mayors. OHIO REV. CODE ANN. 
§ 3101.08 (LexisNexis, LEXIS through 131st Gen. Assembly). Use of the term “may” rather 
than “shall” is generally interpreted to grant discretion and render optional the provision 
to which it applies. State ex rel. City of Niles v. Bernard, 372 N.E.2d 339, 341 & n.1 (Ohio 
1978). Several states with similar statutes also interpret performance of wedding 
ceremonies as discretionary. For example, see the relevant statute from Arkansas, ARK. 
CODE ANN. § 9-11-213 (LexisNexis, LEXIS through 2016), and Texas, TEX. FAM. CODE ANN. 
§ 2.202(a) (West, Westlaw through 2015 Reg. Sess. 84th Leg.). Both states’ attorneys 
general have recently opined that judges in their states are authorized, but not required, to 
perform marriages. Leslie Rutledge, Opinion Regarding the Authority of Justices of the 
Peace to Solemnize Weddings, Ark. Att’y Gen. Op. No. 2015-075, at 4 (Aug. 5, 2015); Ken 
Paxton, Rights of Government Officials Involved with Issuing Same-sex Marriage Licenses 
and Conducting Same-sex Wedding Ceremonies, Tex. Att’y Gen. Op. KP-0025, at 2–3 (June 
28, 2015). A similar interpretation of Ohio’s code would not be unreasonable. 

44  See OHIO REV. CODE ANN. § 1901.15 (LexisNexis, LEXIS through 131st Gen. 
Assembly) (granting authority to presiding judges to “distribute among the judges the 
business pending in the court”). Title VII protections are not available to elected officials. 
See 42 U.S.C. § 2000e(f) (2012) (excluding elected officials from the definition of “employee” 
under Title VII). Therefore, Title VII standards requiring that accommodations impose 
only a “de minimus” burden on the “employer” are similarly not applicable. Thus presiding 
judges have significant leeway to distribute the workload or make other arrangements to 
ensure that both marriage rights and rights of conscience are protected, including soliciting 
volunteer or paid ministers to be available to perform ceremonies on days when a judge is 
not available. In Judge McConnell’s situation described in the introduction, the presiding 
judge quickly directed such a re-allocation of duties, demonstrating exactly how simple this 
accommodation would be to implement. Presiding Judge of Toledo Municipal Court Orders 
All Marriages to Go Through Her Court, BLADE (July 9, 2015) http://www.toledoblade.com/
Courts/2015/07/09/Presiding-judge-of-Toledo-Municipal-Court-orders-all-marriages-to-go-
through-her-court.html.  
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conflict with fundamental tenets of his faith,45 and thus officiating the 
ceremony is an immoral act. Acting contrary to her beliefs in this way 
requires the judge to dis-integrate her moral and professional 
philosophies in a way that goes far beyond simply subordinating her 
personal preferences to follow the law. It violates her conscience as much 
as working on Saturday violates the conscience of a strict Seventh-day 
Adventist,46 or working in a factory making war material violates the 
conscience of a Jehovah’s Witness.47 Not even state governments can 
force an individual to violate his or her conscience as a condition of 
keeping his or her job.48 

This accommodation is completely in keeping with the central 
holding in Obergefell, that same-sex couples are entitled to civil marriage 
on the same terms as opposite-sex couples.49 No couple has a right to 
demand that a particular judge or other public official perform their 
ceremony at a particular time or place. 50  Therefore, any scheduling 
procedure or duty rotation that ensures same-sex couples have their 
ceremonies on the same terms as opposite-sex couples has no impact on 
the right protected by the Obergefell decision. The one non-negotiable 
aspect of any arrangement is that it must be invisible to any couple 
requesting marriage, because to do otherwise would not be “on the same 
terms” as opposite-sex couples.51 As long as every couple approaching the 

45  Performing a gay marriage ceremony would require the judge to make 
statements such as: “We are gathered today . . . for the joining in bond of matrimony,” and 
“I pronounce you spouses for life.” Short Civic Wedding Service for Gay Couples, 
GAYWEDDINGVALUES.COM, http://www.gayweddingvalues.com/weddingshortcivic.html (last 
visited Mar. 9, 2017). These statements are unquestionably a positive affirmation of ideas 
that are contrary to the judge’s religious beliefs, and the judge is forced to say them when 
officiating the ceremony. This active involvement of the judge in the ceremony, where he or 
she is forced to affirm the union through actions (even if only in the name of the state), 
distinguishes officiating a ceremony from the administrative function of issuing a marriage 
license, which “merely signifies that a couple has met the legal requirements to marry.” 
Miller v. Davis, 123 F. Supp. 3d. 924, 943 (E.D. Ky. 2015), stay denied, 136 S. Ct. 23 (2015). 

46  See Opuku-Boateng v. California, 95 F.3d 1461, 1467 (9th Cir. 1996) (holding 
that California may not discriminate against a Seventh-day Adventist because of his 
request to not work on Saturday). 

47  See Thomas v. Review Bd. of Ind. Emp’t Sec. Div., 450 U.S. 707, 718–19 (1981) 
(holding that a worker who quit his job over religious objection to working on a tank 
production line was entitled to unemployment benefits).  

48  Opuku-Boateng, 95 F.3d at 1467–68. 
49  Obergefell v. Hodges, 135 S. Ct. 2584, 2605 (2015). 
50  See infra notes 68–71 and accompanying text. 
51  In Judge McConnell’s situation, another judge married the couple with minimal 

delay, but the accommodation was not invisible to the couple because the bailiff told them 
Judge McConnell did not perform “these types of marriages.” Lindstrom, supra note 1. This 
is unacceptable in practice, but also serves to illustrate how easy it is to implement the 
proposed solution. Without the bailiff’s comment, the couple would have been married and 
gone on their way with absolutely no idea that the judges involved had swapped duties for 
a brief period of time. Unless there is some ulterior motive to try to identify a dissenting 
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courthouse is able to marry on the same terms, everyone’s rights to civil 
marriage will be preserved without the need to infringe on any judge’s 
conscience. 52  Because both the right to civil marriage identified in 
Obergefell and the conscience rights of dissenting judges can be protected 
in this way, judges should not be punished for requesting such an 
accommodation.  

II. PROBLEMS WITH OPINION 2015-1 

There are two major problems with Opinion 2015-1: (1) it is based in 
questionable legal reasoning and (2) enforcement would violate the 
Establishment Clause of the United States Constitution, as well as the 
constitutional ban on religious tests for public office. Although Opinion 
2015-1 is non-binding, it provides guidance to all members of the Ohio 
Bar as to how the Rules of Judicial Conduct and Rules of Professional 
Conduct should be interpreted. 53  The opinion’s clear intention is to 
convince judges that they have a duty54 to perform same-sex ceremonies, 
regardless of their conscientious objections, and to put judges on notice 
that refusal to perform a same-sex ceremony will be treated as judicial 
misconduct.55 In fact, Opinion 2015-1 declares that a judge who refuses 
to “perform civil marriages” 56 for same-sex couples, while continuing to 

judge and expose him to public attack, such an outcome should be completely satisfactory 
to any couple because their legal rights are completely preserved.  

52  This proposal is similar to North Carolina Session Law 2015-75, Senate Bill 2, 
enacted in June of 2015. 2015 N.C. Sess. Laws 160. This law allows magistrates and 
certain other public officials to recuse themselves from duties related to wedding 
ceremonies because of any sincerely held religious objection, and it also includes direction 
to the Administrative Office of the Courts to ensure that a magistrate is made available in 
the event that all of the magistrates in any jurisdiction recuse themselves simultaneously. 
Id. It requires the magistrate to recuse from performing all wedding ceremonies. Id. The 
law was recently challenged in federal court, but the case was dismissed due to lack of 
standing. Gary D. Robertson, Judge Dismisses Challenge to N. Carolina Gay-Marriage 
Law, AP: THE BIG STORY (Sept. 21, 2016), http://bigstory.ap.org/article/82179190
eebe4602869636c27d3710b6/judge-dismisses-challenge-n-carolina-gay-marriage-law. 

53  Opinion 2015-1, supra note 14, at 7. 
54  In a phone interview, the Ohio Board staff attorney used this language. 

Telephone Interview with Staff Attorney, Ohio Bd. of Prof’l Conduct (Sept. 10, 2015). 
Opinion 2015-1 skirts the question of whether performing weddings is a mandatory 
function or discretionary, calling that a legal question beyond the board’s authority and 
simply labeling the performance of weddings as a “judicial duty.” Opinion 2015-1, supra 
note 14, at 2. The author contends that both Ohio case law and reasonable interpretation of 
other state statutes show that performing weddings is a discretionary power that judges 
are authorized, but not required, to perform. See supra note 42 and accompanying text 
(describing a proposed accommodation for judges with religious objections). 

55  Such misconduct is subject to severe sanction, including suspension or even 
disbarment. OHIO SUP. CT. R. FOR GOV’T. BAR. R. V § 12(A)(1)–(5) (LEXIS through Dec. 15, 
2016). 

56  Opinion 2015-1, supra note 14, at 2. The opinion uses the phrase “perform civil 
marriages” throughout its text. Id. This language confuses the issue unnecessarily, because 
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officiate over opposite-sex ceremonies, acts contrary to his or her judicial 
oath of office,57 and violates several Rules of Judicial Conduct. 58  The 
opinion also states that judges who decline to perform all ceremonies in 
order to avoid performing same-sex ceremonies could be perceived as 
“manifesting an improper bias or prejudice toward a particular class,” 
which could require the judge’s disqualification from cases “where sexual 
orientation is at issue.”59  

However, the opinion contains several examples of questionable 
legal reasoning, and its use in support of disciplinary action should fail 
either one of two possible constitutional challenges. As such, neither 
Opinion 2015-1 in Ohio, nor any similar opinion in other states,60 should 
be used as grounds to punish a judge for declining to perform a same-sex 
wedding ceremony. 

A. Problems with the Legal Reasoning in Opinion 2015-1 

A detailed analysis of every issue raised in Opinion 2015-1 is beyond 
the scope of this Note, but there are three significant problems worth 
mentioning. First, the opinion states that refusal to perform a same-sex 
marriage ceremony while continuing to perform opposite-sex ceremonies 
is “contrary to the holding in Obergefell,” and thus a violation of a judge’s 
duty to “comply with the law.”61 But the opinion overstates the central 
holding in Obergefell, leading to a faulty conclusion. The second problem 
lies in some very tenuous analogous reasoning about what actually 
constitutes a violation of the judicial oath, and what it means to uphold 
the law. Finally, and perhaps most significantly, the opinion 
misinterprets Ohio’s own standard for evaluating potential bias in a 
judge. 

1. Refusal to Officiate a Ceremony Does Not Contradict Obergefell 

The relevant holding in Obergefell simply announces that same-sex 
couples must be afforded the right to be married under the same 
conditions as opposite-sex couples, and declares state laws prohibiting 

a judge does not “perform a marriage.” A judge officiates a ceremony; marriage is an 
institution entered into by individuals. Ceremony, WEBSTER’S NEW WORLD COLLEGE 
DICTIONARY (4th ed. 1999) (“a formal act or set of formal acts established by custom or 
authority as proper to a special occasion, such as a wedding, religious rite, etc.”).   

57  Opinion 2015-1, supra note 14, at 2–3, 7 (describing violation of the judicial oath, 
and Judicial Conduct Rule 1.1). 

58  Id. at 3–5, 7 (describing violations of Judicial Conduct Rules 1.2, 2.2, 2.3, 2.4, 
2.11(A), and (A)(1), and other functions or duties of judicial office). 

59  Id. at 7. 
60  See supra note 23. 
61  Opinion 2015-1, supra note 14, at 3. 
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same-sex marriage invalid. 62  This holding clearly changes the law 
regarding who may be civilly married across the entire nation, but it 
says nothing about who must perform the ceremonies. 63 The decision 
does not prescribe any duty to individual local officials,64 and it would be 
unreasonable to infer that the Obergefell opinion grants any same-sex 
couple the right to demand that a particular judge marry them at a 
particular time, or that all officials with the authority to officiate at 
weddings now have an absolute duty to do so any time they are asked. 

No citizen of Ohio may demand that a particular judge marry him 
or her at a particular time, and anyone who tried to make such an 
unreasonable demand would be turned away by the clerk of the court.65 
Some courthouses publish specific times when judges will perform 
weddings, and citizens must accept those available times or find some 
other official to conduct their ceremony.66  Others do not publicize a 
regular schedule, but accept requests to hold weddings on a “space 
available/docket permitting” basis. 67  Some courthouses, especially in 
rural areas with only one judge, never perform weddings because their 
schedules do not allow for it. 68  Others do them on only specialized 
schedules and at irregular intervals, referring couples to other 
courthouses, local ministers, or mayors if they desire to be married 
before the next time the judge will be available.69 Allowing any judge to 
withdraw from performing weddings, regardless of the reason, might 
cause a courthouse to adjust its schedule for performing ceremonies, but 
that change impacts all couples desiring to get married. Allowing an 
individual judge to decline to perform wedding ceremonies, or even only 
some wedding ceremonies, does not deprive any couple of access to civil 

62  Obergefell v. Hodges, 135 S. Ct. 2584, 2605 (2015). The other holding in the case 
regarding state recognition of out-of-state marriages is irrelevant to the subject of this 
Note. 

63  Id. 
64  See supra note 43. 
65  Telephone interview with Sue Behnfeldt, Court Administrator, Fulton County 

Court of Common Pleas (Nov. 6, 2015). 
66  See, e.g., Clerk’s Office Circuit Court for Calvert County, MD, Marriage Licenses, 

MARYLAND COURTS (2017), http://www.courts.state.md.us/clerks/calvert/marriage
license.html. 

67  Telephone Interview with Assistant Clerk, Ashtabula Cty. Court of Common 
Pleas (Nov. 6, 2015). 

68  Zach Mitcham, Probate Court No Longer Performing Marriage Ceremonies, 
MADISON J. TODAY (July 12, 2015), http://www.madisonjournaltoday.com/archives/7760-
Probate-court-no-longer-performing-marriage-ceremonies.html. 

69  Telephone Interview with Lisa Deters, Court Administrator, Lima Mun. Court, 
Lima, Ohio (Nov. 6, 2015). One of two judges at the Lima Municipal Court performs 
weddings, and the docket is such that they can only make time to do so every other week. 
Id. 
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marriage on the same terms as any other couple, so seeking such an 
accommodation does not contradict the central holding in Obergefell. 

2. Trying to Follow One’s Conscience Is Not Analogous to Fixing Tickets or 
a DUI 

In addition to misconstruing the central holding in Obergefell, 
Opinion 2015-1 uses a pair of flawed analogies to declare that judges 
who decline to perform a same-sex ceremony are either violating their 
judicial oath or failing to uphold the law.70 The Board opines that a 
judge’s “personal, moral, and religious beliefs . . . should never factor into 
the performance of any judicial duty,” 71  and then cites Mississippi 
Judicial Performance Commission v. Hopkins 72  as an example to 
illustrate the fact that judges “yield[] the prerogative” to fulfill their 
responsibilities in any way other than by “fair and impartial and 
competent application of the law.” 73  In that case, however, Judge 
Hopkins was removed from office not for allowing his religious beliefs to 
influence his conduct on the bench, but for a years-long pattern of severe 
misconduct that included: fixing tickets; allowing his clerks to dismiss 
tickets and covering it up by not signing his docket; dismissing criminal 
charges and fixing tickets in exchange for promises of information; and 
making a disparaging comment about a law enforcement officer to a local 
paper.74  The misconduct and criminal activity75  described in Hopkins 
hardly seems analogous to a judge who requests to be excused from 
performing a discretionary duty. 

In addition to Hopkins, the opinion cites Disciplinary Counsel v. 
Connor76 to illustrate a judge who fails to uphold the law.77 In this case, 
an Ohio judge was convicted of driving under the influence twice in five 
years, and had a string of other alcohol- and drug-related misconduct 
going back fifteen years before he was subjected to any professional 
discipline.78 Again, it seems patently unreasonable to draw an analogy 
that would label an otherwise honorable judge, who is simply seeking to 

70  Opinion 2015-1, supra note 14, at 2–3. 
71  Id. at 2. 
72  590 So. 2d 857, 862 (Miss. 1991) (holding that allowing clerks and other officials 

to not comply with standard court procedures constitutes willful misconduct). 
73  Opinion 2015-1, supra note 14, at 2. 
74  Hopkins, 590 So. 2d at 864–66. 
75  Id. at 866 (discussing how Judge Hopkins was also charged with, and pled nolo 

contendere to, malicious mischief before his dismissal).  
76  105 Ohio St. 3d 100, 103, 2004-Ohio-6902, ¶ 16, 822 N.E.2d 1235, 1238. 
77  Opinion 2015-1, supra note 14, at 3. 
78  Connor, 105 Ohio St. 3d at 100–101, 2004-Ohio-6902, ¶¶ 3–5, 822 N.E.2d at 

1236–37. These multiple violations of criminal statutes warranted only a six-month 
suspension, which was stayed as long as he completed an alcohol abuse treatment 
program. Id. at 104, 2004-Ohio-6902, ¶ 21, 822 N.E.2d at 1239. 
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define the limits of his or her religious liberty rights, as a “lawbreaker” 
in the same vein as one guilty of multiple criminal violations of several 
statutes. This is especially true in the current context, where such a 
radical change has been wrought on the legal landscape.79 But this is 
exactly the logical leap that the Ohio Board of Professional 
Responsibility seems to take: declining to perform a discretionary duty, 
for religious reasons that in virtually any other context would 
unquestionably be protected by the Constitution, is behavior analogous 
to chronic substance abuse and habitual driving under the influence. 
Such reasoning should not serve as a basis for disciplining a judge in any 
jurisdiction.  

3. Refusal to Perform a Ceremony Does Not Meet Ohio’s Standard for 
“Manifesting Bias” 

The opinion also asserts that a judge who does not perform same-
sex weddings “may reasonably be perceived as having a personal bias or 
prejudice based on sexual orientation,” which might call his or her 
objectivity into question and by extension threaten public confidence in 
the judiciary.80 However, in Ohio (and most other jurisdictions) judges 
enjoy a strong presumption of objectivity.81 By the standards established 
in Ohio case law, mere refusal to perform a wedding ceremony could not 
reasonably be considered sufficient evidence to overcome this 
presumption.82 It is therefore unreasonable for anyone, either a member 
of the public or a member of the bar, to question the objectivity of an 
individual judge, much less question the integrity of the judiciary as a 
whole, based solely on a judge’s request to not perform a same-sex 
wedding ceremony.  

Presuming judicial bias directly contradicts Ohio’s basic rule 
regarding judicial impartiality, articulated in State v. Brown: “[b]ias or 
prejudice on the part of a judge will not be presumed. . . . [T]he law 
presumes that a judge is unbiased . . . and bias or prejudice must be 
strong enough to overcome the presumption of . . . integrity.”83 A party 
seeking to disqualify a judge based on concerns about potential bias 
must present an affidavit with evidence that the judge has “a hostile 
feeling or spirit of ill-will . . . toward one of the litigants or his attorney, 

79  See supra note 29–35 and accompanying text. 
80  Opinion 2015-1, supra note 15, at 4–5. 
81  E.g., State v. Brown, 100 Ohio St. 3d 1232, 1235, 2002-Ohio-7479, ¶¶ 15–17, 798 

N.E.2d 17, 19; State v. Herrmann, 364 Wis. 2d 336, 348, 2015 WI 84, ¶ 24, 772 N.W.2d 772, 
778. 

82  See infra notes 83–92 and accompanying text. 
83  Brown, 100 Ohio St. 3d at 1235, 2002-Ohio-7479, ¶ 16, 798 N.E.2d at 19 (quoting 

State v. Baker, 495 N.E.2d 976, 978 (Ohio 1984)). 
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with the formation of a fixed anticipatory judgment . . . .”84 In order to 
overcome the assumption of impartiality the evidence must be 
“compelling.”85  

In one noteworthy case, In re Disqualification of Olivito, a 
prosecutor sought to have a judge removed.86 There was uncontroverted 
evidence that the judge in question had made disparaging comments 
about the prosecutor and humiliated both the prosecutor and his 
assistants in open court.87 The Supreme Court of Ohio declared that the 
judge’s previous actions were “egregious,” “unworthy of a judge,” and 
“distasteful.”88 However, despite this declaration, the court refused to 
remove him from the pending cases at issue in the complaint.89 The 
complaining prosecutor had an overall conviction rate of 92.9 percent in 
front of this particular judge, which was comparable to that achieved by 
other prosecutors. 90  Despite the judge’s history of bad behavior and 
personal insults directed at the prosecutor, the consistency in conviction 
rates was enough to convince the Supreme Court of Ohio that the judge’s 
feelings about the prosecutor could not have “manifested themselves in 
his official duties to the extent that his disqualification . . . is 
warranted.”91 

If a history of personal attacks against a litigant in open court is not 
enough to manifest bias and get a judge removed from a case, what is? 92 
Because of the strong presumption of impartiality, involuntary 
disqualifications are extremely rare, but one case provides some insight 
as to what evidence might be required to disqualify a judge. In State v. 

84  Id. at 1233, 1235, 2002-Ohio-7479, ¶¶ 1, 14, 798 N.E.2d at 17, 19. 
85  Id. at 1235, 2002-Ohio-7479, ¶ 17, 798 N.E.2d at 19; see also In re 

Disqualification of Hunter, 137 Ohio St. 3d 1201, 1201, 1203, 2013-Ohio-4467, ¶¶ 2, 10–12, 
997 N.E.2d 541, 541–43 (explaining that an email from the judge accusing a lawyer of 
forgery of court documents was insufficient evidence of bias against that lawyer).  

86  657 N.E.2d 1361, 1361 (Ohio 1994). 
87  Id. at 1361–62. 
88  Id. at 1362. 
89  Id. 
90  Id. 
91  Id. In State v. Brown, 100 Ohio St. 3d at 1235–36, 2002-Ohio-7479, ¶¶ 18–19, 798 

N.E.2d 17, 19, the Ohio Supreme Court described facts that were not sufficient to overcome 
the presumption of impartiality. The judge in question told a lawyer “never appear in [my] 
courtroom again.” Id. at 1233, 2002-Ohio-7479, ¶ 3, 798 N.E.2d at 17. At the time of the 
filing of the request for disqualification, the judge was in the midst of a misconduct 
proceeding initiated after a separate complaint filed by the lawyer requesting 
disqualification. Id. at 1233, 2002-Ohio-7479, ¶ 4, 798 N.E.2d at 17. Despite this, the judge 
was still presumed to be objective and was not removed. Id. at 1235–36, 2002-Ohio-7479, 
¶ 18–19, 798 N.E.2d at 19. 

92  In re Disqualification of Olivito, 657 N.E.2d 1361, 1362 (Ohio 1994). The ninety-
two percent conviction rate in Olivito was sufficient to defeat a claim of bias against the 
prosecutor, but the court gave no indication of what rate would be evidence of bias. Id.  
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Mackey (In re Disqualification of Maschari), the lawyer requesting the 
judge’s removal had been that judge’s election opponent.93 He had filed 
grievances against the judge regarding election conduct, and both he and 
his law firm partners would be witnesses in disciplinary hearings that 
were pending against the judge as a result of those grievances.94 The 
Supreme Court of Ohio considered this situation sufficient to create an 
appearance of impropriety if the judge was not disqualified from the 
case, so the judge was removed.95 Note that even this evidence did not 
lead to an assumption of bias, just concern about the appearance of 
impropriety. 

Applying Ohio case law to a situation where a judge had previously 
refused to perform a same-sex wedding ceremony, it is simply 
unreasonable to reach the conclusion that the judge is “manifesting bias” 
to the extent that he or she should even be disqualified from a pending 
case, let alone disciplined. Assuming for the sake of argument that a 
judge’s objection to officiating same-sex wedding ceremonies became 
public knowledge, even if a party in a subsequent case believed that the 
judge might be biased against him or her based on his or her sexual 
orientation, mere belief or perception of bias on the part of a litigant is 
not sufficient to force the judge’s disqualification. 96  Following the 
standard articulated in Brown (evidence must point to a “fixed 
anticipatory judgment”) 97  as applied in Olivito, a complaining party 
would have to show evidence that the judge’s alleged bias had previously 
manifested itself in the form of unequal outcomes for gay litigants in 
earlier proceedings before that judge.98 Ohio precedent provides no clear 
indication of how frequently the judge would have to rule against a gay 
litigant in order to demonstrate a fixed anticipatory outcome.99 Even 
more troubling for anyone trying to establish bias on the part of a 
particular judge, it is difficult to see how data to support such a claim 
would even be gathered. Under these conditions it appears unreasonable 
that a litigant should succeed in disqualifying a judge based solely on 
knowledge that the judge refused to perform a same-sex wedding 
ceremony at some point in the past. That single act should not be 
considered compelling evidence of a fixed anticipatory outcome against a 
homosexual litigant in a later proceeding, and the presumption of the 
judge’s objectivity should stand. The judiciary should not abandon its 
historic presumptions of impartiality and trust simply because a 

93  723 N.E.2d 1101, 1101 (Ohio 1999).  
94  Id. 
95  Id. 
96  Brown, 100 Ohio St. 3d at 1235, 2002-Ohio-7479, ¶¶ 16–17, 798 N.E.2d at 19. 
97  Id. 
98  See supra notes 90–91 and accompanying text. 
99  See supra note 92.  
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member’s sincere and long-standing religious beliefs have become 
politically unpopular. 

Even if a judge’s objection to performing ceremonies was somehow 
construed as interfering with public confidence in the objectivity of the 
judiciary, the judicial recusal process provides an alternative means of 
assuring the public of objectivity in any given proceeding, without 
infringing on the conscience of any judge. In the highly unlikely event 
that a homosexual litigant somehow learned that the judge presiding 
over his case had requested to be exempt from performing same-sex 
weddings,100 and if he honestly believed that the judge could not rule 
objectively in the case,101 he could request that the judge recuse himself. 
Granting the request based solely on the litigant’s concerns, without any 
further evidence, would of course be contrary to existing precedent for 
recusal,102 but doing so would reassure the public without forcing the 
judge to act contrary to his conscience. Recusal is an acceptable way to 
remove judges from a case they might not be able to adjudicate fairly for 
any reason, and it could be a workable solution that preserves judges’ 
rights of conscience while avoiding any possible concern on the part of 
the litigant. Recusal is never seen as an act that threatens public 
confidence in the judiciary; in fact, it is required for the very purpose of 
preserving it.103  

B. Constitutional Problems with Opinion 2015-1 

If an Ohio judge faced an ethics complaint for declining to perform a 
same-sex wedding ceremony,104  that judge would be forced to defend 

100  This fact pattern raises the question, “how would a litigant know?” This fact 
would not be public knowledge under the accommodation outlined in Section I.B. 

101  Also, the judge would have to know that the party was homosexual. This would 
not be obvious unless the party made it so, or the case involved a domestic matter where 
both parties were homosexual. Such a hypothetical is recounted in Opinion 2015-1. Opinion 
2015-1, supra note 14, at 6. However, in a case where both parties are homosexual, it is 
hard to see where any bias on the part of the judge would compromise her ability to rule 
fairly between the parties. 

102  See supra notes 83–92 and accompanying text. This example is provided 
primarily to illustrate the absurd reasoning employed in opinion 2015-1 and the untenable 
situation that would result if it was followed. If merely objecting to perform a wedding 
ceremony was considered sufficient evidence to overcome the presumption of objectivity, 
then the standard articulated in Brown and Olivito has essentially been reversed. Under a 
standard based purely on a litigant’s “perception of possible bias,” the state could see a vast 
increase in judicial disqualifications, a situation that is surely untenable and presumably 
not the outcome sought by the Board of Professional Conduct. 

103  See OHIO SUP. CT. R. FOR GOV’T JUD. II.11 (LEXIS through Dec. 15, 2016) 
(explaining how judges have the ability to recuse themselves in matters where there is a 
conflict of interest). 

104  If courts followed the proposed accommodation from Section I.B. of this Note, 
there is no logical reason why any member of the public would even know that a particular 
judge had declined to perform a particular ceremony. However, the potential remains that 
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himself through a series of hearings before the Ohio Board of 
Professional Conduct, culminating at the Ohio Supreme Court. 105 
Opinion 2015-1 is a good indicator of how a disciplinary board might 
view a judge’s actions, and how it might try to apply the Ohio Rules of 
Judicial Conduct and the Ohio Rules of Professional Conduct in those 
hearings.106 Lawyers and judges facing disciplinary action may challenge 
that discipline on constitutional grounds.107 Two constitutional defenses 
could be raised regarding Opinion 2015-1: (1) Punishing a judge for 
refusing to perform a same-sex ceremony violates the Establishment 
Clause of the First Amendment by favoring one set of religious beliefs 
over another;108 and (2) such punishment also creates a religious test for 
public office that violates Article VI of the U.S. Constitution.109 Either of 
these defenses should succeed, making sanction under Opinion 2015-1 
futile as well as unnecessary. 

1. The Establishment Clause Requires Neutral Treatment of Religions  

Forcing a judge to perform a same-sex wedding ceremony would 
violate the Establishment Clause of the First Amendment. By 
threatening to punish judges who are unwilling to speak and act 
contrary to the tenets of their faith, the State of Ohio has abandoned 
official neutrality regarding religion, and instead is favoring one set of 
theological beliefs over another, in violation of the Establishment 
Clause. 

The U.S. Supreme Court has said many times that government 
neutrality towards religion is the “clearest command of the 

a fellow member of the bar with knowledge of the courthouse’s internal organization and 
an axe to grind against dissenters might attempt to take action. Or, as recent events in 
Wyoming reveal, members of the media might target “undesirable” judges with questions 
and hypothetical situations in an effort to create controversy and stir up reasons to file a 
complaint. Supra note 27. The unfortunate reality is that individuals who dissent from the 
politically correct dogma on this issue are already being targeted, just as Justice Alito 
described. Obergefell v. Hodges, 135 S. Ct. 2584, 2642–43 (2015) (Alito, J., dissenting).   

105  OHIO SUP. CT. R. FOR GOV’T JUD. R. II (LEXIS through Dec. 15, 2016). 
106  Opinion 2015-1, supra note 14, at 7. 
107  In Lathrop v. Donohue, 367 U.S. 820, 825 (1961), the U.S. Supreme Court held 

that a Wisconsin attorney could challenge the constitutionality of an order that he pay 
mandatory bar dues because the order of the Supreme Court establishing an integrated bar 
was an act “legislative in nature” and arose out of cooperation between the court and the 
legislature to fashion a policy for organizing the legal profession in the state. See also 
Hayes v. N.Y. Att’y Grievance Comm. of the Eighth Judicial Dist., 672 F.3d 158, 161 (2d 
Cir. 2012) (hearing the appeal of a First Amendment challenge to a New York rule of 
professional conduct brought by a New York attorney). 

108  See U.S. CONST. amend. I (prohibiting the government from actions that 
constitute the establishment of religion). 

109  See U.S. CONST. art. VI, cl. 3 (forbidding a religious test as a requirement for 
holding a governmental position). 
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Establishment Clause”110 and that the First Amendment requires the 
state be  

neutral in matters of religious theory, doctrine, and practice. It may 
not be hostile to any religion or to the advocacy of no-religion; and it 
may not aid, foster, or promote one religion or religious theory against 
another or even against the militant opposite. The First Amendment 
mandates governmental neutrality between religion and religion, and 
between religion and nonreligion.111 

This requirement of neutrality means that states cannot show 
preference for one religion over another, or one sect over another,112 
especially when those preferences are based on criteria that involve 
intrusive judgments about religious belief or practice.113 Discrimination 
among and within religions based on favored or disfavored beliefs or 
practices constitutes an excessive entanglement between government 
and religion.114 

 a. The Belief or Practice in Question: Integrating Faith and 
Vocation 

To fully explain this Establishment Clause violation, we must 
briefly explore the concept of integrating faith and vocation. For many 
Christians, the idea of integrating faith with all aspects of their life is an 
essential religious belief. Christian institutions of higher learning,115 
popular church leaders, 116  and even international ministry 

110  Larson v. Valente, 456 U.S. 228, 244 (1982). 
111  Epperson v. Arkansas, 393 U.S. 97, 103–04 (1968). 
112  Colo. Christian Univ. v. Weaver, 534 F.3d 1245, 1257 (10th Cir. 2008). 
113  Id. at 1261. 
114  Id. 
115  Gordon College teaches students to “strive to integrate their faith into their 

studies and into their lives.” The Great Conversation, GORDON COLL., 
http://www.gordon.edu/greatconversation (last visited Jan. 14, 2017). Similarly, Notre 
Dame is “committed to unite and integrate its aspirations to academic excellence and 
religious faith.” Michael O. Garvey, Tuition, Room and Board Announced for 2006-07, 
UNIV. OF NOTRE DAME (Feb. 23, 2006), http://news.nd.edu/news/tuition-room-and-board-
announced-for-2006-07/. Their mission statement says: “The aim is to create a sense of 
human solidarity and concern for the common good that will bear fruit as learning becomes 
service to justice.” Mission Statement, UNIV. OF NOTRE DAME, 
https://www.nd.edu/about/mission-statement/ (last visited Jan. 14, 2017). 

116  In Timothy Keller’s book, Every Good Endeavor, Keller refers to “the 
transformative and revolutionary connection between Christian faith and the workplace.” 
TIMOTHY KELLER & KATHERINE LEARY ALSDORF, EVERY GOOD ENDEAVOR: CONNECTING 
YOUR WORK TO GOD’S WORK 2 (2012). Keller discusses at length the wide variety of 
approaches to work advocated by different faith groups and different branches of 
Christianity. Id. at 3–5. Keller proffers the idea that “Christianity gives us very specific 
teachings about human nature and what makes human beings flourish. We must ensure 
that our work is done in line with these understandings.” Id. at 4–5. Ultimately, Keller 
calls his readers to a new conception of work: a concept where the Christian’s labor, in 
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organizations117 all teach Christians that they should not leave their 
faith at home, or confine it only to church on Sunday morning, but 
instead should live it out in their communities. These groups are 
inspired by passages from the Bible: “Whatever you do, work at it with 
all your heart, as working for the Lord, not for men, since you know that 
you will receive an inheritance from the Lord as a reward. It is the Lord 
Christ you are serving.”118  

It is important to point out that these commands are not meant only 
for the clergy. Professionals in all fields are called to serve God through 
vocational excellence, with schools like Regent University School of Law 
and Liberty University School of Law leading the way in teaching new 
lawyers to integrate their faith with the practice of law.119 Regent Law’s 
Center for Ethical Formation and Legal Education Reform conducts 
significant research exploring the importance of an integrated approach 
to the legal profession, and its faculty publish scholarship on 
professional identity formation nationwide.120 The Center advocates a 
Christian lawyer’s “duty to integrate his personal moral commitment 
into his vocational life”121 because lawyers who try to bifurcate their 
personal moral abilities from their professional roles engage in a 
“problematic form of self-deception.”122 The Center also highlights a wide 
variety of research to support the position that lawyers cannot achieve 

whatever vocation he or she chooses, is an extension of God’s creative work, is oriented 
towards God Himself, and must be done distinctively and for His glory. Id at 200–01.  

117  The London Institute for Contemporary Christianity states on their website that 
they were founded by John Stott “with the core belief that every part of our lives comes 
under the lordship of Christ and that all of life is a context for worship, mission, ministry 
and active Christian engagement.” About LICC, LONDON INST. FOR CONTEMP. 
CHRISTIANITY, http://www.licc.org.uk/about-licc (last visited Jan. 14, 2017). Their 
philosophy of work is: “Our work matters to God because we matter to God, and he has 
given us a creative role to play in his world.” WorkForum, LONDON INST. FOR CONTEMP. 
CHRISTIANITY, http://www.licc.org.uk/resources/resources-2/work-forum/ (last visited Jan. 
14, 2017).  

118  Colossians 3:23–24 (New International Version). 
119  Regent University School of Law teaches that “[l]aw is more than a profession, 

it’s a calling.” Faculty Overview, REGENT UNIV. SCH. OF LAW, http://www.regent.edu/acad/
schlaw/faculty_staff/home.cfm (last visited Jan. 14, 2017). Regent encourages its students 
to “engage the world through Christian legal thought and practice.” Mission Statement, 
REGENT UNIV. SCH. OF LAW, http://www.regent.edu/acad/schlaw/whyregentlaw/mission.cfm 
(last visited Jan. 14, 2017). Liberty University School of Law promotes a similar 
philosophy, teaching law “[t]hrough the integration of faith and reason” to prepare 
students to “make an impact on [their] community, nation, and the world.” LIFE Demands 
ACTION, LIBERTY UNIV. SCH. OF LAW, http://www.liberty.edu/christian-law-school/ (last 
visited Jan. 14, 2017).  

120  About Us, CEFLER, http://www.cefler.org/about/ (last visited Jan. 14, 2017). 
121  Larry O. Natt Gantt, II, Integration as Integrity: Postmodernism, Psychology, and 

Religion on the Role of Moral Counseling in the Attorney-Client Relationship, 16 REGENT U. 
L. REV. 233, 259 (2004). 

122  Id. at 250. 
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meaningful success in practice unless they integrate their personal 
moral framework into their professional decision-making.123 The Center 
teaches that every Christian lawyer has a duty to honor God through 
professional excellence and a commitment to justice.124 This integration 
of faith and work is a religious belief that cannot be confined to one’s 
home, or church on Sunday mornings; it is meant to be lived out day to 
day. Perhaps inadvertently, the statute defining the Ohio Judicial Oath 
of Office seems to recognize the importance of such an integrated 
approach to judicial service by allowing an optional closing line at the 
end of the oath: “This I do as I shall answer unto God.”125 

For the judge who seeks to integrate his faith and profession, 
officiating a same-sex wedding ceremony puts faith and work in direct 
conflict. He views officiating the ceremony as an immoral act in itself, 
and forcing a judge who holds this belief to officiate at a same-sex 
ceremony would be the equivalent of forcing a doctor with moral 
objections to abortion to actually perform an abortion,126 forcing Seventh-
Day Adventist to work on a Saturday, or forcing a pacifist to serve in 
combat. Of course, not all Christian judges hold to this practice of 
integrating faith and vocation, and some Christians have no problem at 
all with same-sex marriage. In the same manner, not all doctors have a 
moral opposition to abortion, not all Seventh-day Adventists are strict 
adherents to their Saturday Sabbath, and not all pacifists object to 
military service.127 But the First Amendment protects religious belief 
based on the sincerity of the believer; it does not allow the state to 
distinguish between different levels of “religiosity” or promote preferred 
beliefs over other less preferred ones.128  

b. Opinion 2015-1 Disfavors One Belief While Favoring Another 

In Colorado Christian University v. Weaver, the Tenth Circuit 
reviewed a Colorado law that distinguished between religious beliefs in a 
way that favored one over another. 129  Colorado had established a 
scholarship program that was open to students who attended secular 
universities, or religious universities that were sectarian, but prohibited 

123  Id. at 250 & n.100. 
124  Jeffrey A. Brauch, Questions of Professional Identity, BEYOND THE RULE, 

http://beyondtherule.blogspot.com/2016/02/questions-of-professional-identity.html (last 
visited Feb. 21, 2017). 

125  OHIO REV. CODE ANN. § 3.23 (LexisNexis, LEXIS through 131st Gen. Assembly). 
126  The Church Amendments and other subsequent legislation prevent healthcare 

workers from being forced to perform medical procedures they find morally objectionable. 
See infra note 203. 

127  See infra note 197. 
128  Colo. Christian Univ. v. Weaver, 534 F.3d 1245, 1259 (10th Cir. 2008). 
129  Id. 
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the use of scholarship funds at schools deemed “pervasively sectarian.”130 
Because the law distinguished between religiously affiliated schools 
based on their “degree of religiosity,”131 the court determined that it 
constituted discrimination among religions, 132  based on criteria that 
required the state to make “judgments regarding matters of religious 
belief and practice.”133 The Tenth Circuit struck down the Colorado law, 
finding that the discrimination among religions was a violation of the 
Establishment Clause even if it was unintentional, or not based on 
animus toward one set of beliefs. 134  The Tenth Circuit cited several 
Supreme Court decisions to illustrate this point, noting that favoring one 
set of beliefs or practices (the less sectarian over the “pervasively 
sectarian” school) “collides with . . . decisions that . . . prohibit[] 
governments from discriminating in the distribution of public benefits 
based upon religious . . . sincerity.”135 The Tenth Circuit also reiterated 
the Supreme Court’s direction that “ ‘religious liberty is a right to 
government neutrality,’ . . . not just . . . avoidance of bigotry”136 and that 
the First Amendment prohibits “official action that targets religious 
conduct for distinctive treatment.”137 

Following the ruling from Weaver and the supporting cases cited 
therein, any state action that punishes one judge rather than another 
based on the strength of that judge’s desire to integrate her faith with 
her professional life, or the depth of his commitment to his church’s 
teachings about the immorality of same-sex wedding ceremonies, is a 
violation of the Establishment Clause. Punishing a judge who asks not to 
officiate a same-sex wedding ceremony because she believes that 
performing the ceremony would be immoral, and because her desire to 
integrate her faith and her profession demands that she act morally in 
all aspects of her work life, constitutes a clear action by the state to 
disfavor that judge’s particular religious beliefs.138 Just as the Colorado 
law conferred a benefit to schools that were “sectarian” but not 
“pervasively sectarian,” this kind of application of the judicial ethics 

130  Id. at 1250, 1256. 
131  See id. at 1259 (holding that such discrimination is forbidden). 
132  Id. at 1256; see also Everson v. Bd. of Educ., 330 U.S. 1, 15 (1947) (holding that 

such discrimination between religions is forbidden). 
133  Weaver, 534 F.3d at 1256. 
134  Id. at 1259–61. 
135  Id. at 1258 (quoting Mitchell v. Helms, 530 U.S. 793, 828 (2000) (plurality 

opinion)). 
136  Id. at 1260 (quoting Douglas Laycock, Comment, Theology Scholarships, The 

Pledge of Allegiance, and Religious Liberty: Avoiding the Extremes but Missing the Liberty, 
118 HARV. L. REV. 155, 177 (2004)) (citing Emp’t Div. v. Smith, 494 U.S. 872, 881 (1990)).  

137  Id. (quoting Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 
520, 535 (1993)). 

138  Id. at 1258. 
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rules favors judges who are non-religious, or only “slightly religious,” by 
singling out for sanction any judge who is “too religious” and who 
believes that his faith must impact his public life, rather than being 
simply a private matter confined to home and church. The 
Establishment Clause prohibits such disfavor of religion. 

2. Opinion 2015-1 Creates a Religious Test for Public Office 

The other defense a judge should raise at a hearing based on 
Opinion 2015-1 is that requiring a judge to “check [his] personal beliefs 
at the door”139 and act in violation of his conscience in order to avoid 
dismissal is an unconstitutional religious test for public office. 

The U.S. Constitution states that “no religious Test shall ever be 
required as a Qualification to any Office or public Trust under the 
United States.”140 Although Ohio has not created a facial religious test or 
“test oath[],” a rule that threatens judges with dismissal based on their 
desire to integrate their faith and work constitutes a religious test as 
applied to them. 

The Supreme Court addressed the issue of religious tests for public 
officials in Torcaso v. Watkins in 1961. 141  In that case, the State of 
Maryland attempted to deny an atheist his commission as a notary 
public because he refused to affirm a belief in the existence of God.142 
The Court struck down Maryland’s law requiring such an affirmation,143 
pointed out that test oaths are “abhorrent to our tradition,” 144  and 
discussed the relationship between Article VI and the First 
Amendment.145 The Court explained the close connection between these 
two constitutional provisions by reaffirming the rule that no state can 
impose any requirements that aid religious believers over non-believers, 
or that aid religions based on a belief in God over other forms of belief.146  

Later, in McDaniel v. Paty, the Supreme Court struck down a 
Tennessee law that prohibited clergy members from running for office, 
and further discussed the nexus between religious practice and religious 
tests.147 Tennessee had retained its clergy disqualification statute out of 

139  Telephone Interview with Staff Attorney, Ohio Bd. of Prof’l Conduct (Sept. 10, 
2015). 

140  U.S. CONST. art. VI, cl. 3. 
141  367 U.S. 488, 490–91 (1961). 
142  Id. at 489. 
143  Id. at 496. 
144  Id. at 491. 
145  See id. at 490–92 (describing how the founders included anti-establishment and 

free exercise protections to complement the religious test prohibition, and the historical 
reasons for both). 

146  Id. at 495. 
147  435 U.S. 618, 628–29 (1978) (plurality opinion). 
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concern that allowing ministers to hold legislative office would endanger 
the separation of church and state, because the ministers, if elected, 
might use legislative power to promote the interests of one church, or 
thwart those of another.148 A plurality of the court found the Tennessee 
law a violation of only the Free Exercise Clause and did not specifically 
reach a decision regarding an Establishment Clause violation.149 In a 
brief survey of the history of clergy-disqualification laws, the Court 
noted that the rest of the country had long since determined that 
decisions about whether clergymen could be trusted to legislate fairly 
were best left up to the voters. 150  In a concurring opinion, Justices 
Brennan and Marshall added that the law also violated the 
Establishment Clause because it manifested hostility (not neutrality) 
towards religion by forcing a minister to abandon his ministry in order to 
seek public office.151 Such a law had the principal effect of inhibiting 
religion. 152  Justices Brennan, Marshall, and Stewart also found the 
Tennessee law to be a religious test virtually identical to that in Torcaso, 
because disqualifying an individual from public office based on his or her 
level of religious involvement (his or her status as a minister) or 
intensity of belief constitutes just as much of a religious test as one 
favoring those that belong to a particular denomination, or who will 
profess a particular belief.153  

In another significant point from Torcaso, Maryland claimed that 
its oath was acceptable and did not compel anyone to believe or 
disbelieve anything because no one is compelled to hold office.154 An Ohio 
Board of Professional Responsibility staff attorney expressed a similar 
philosophy during a phone interview with the author, stating that 
nobody is forced to be a judge.155 But this reasoning was flatly rejected by 
the Court in Torcaso: “the fact . . . that a person is not compelled to hold 

148  Id. 
149  Id. (the state failed to provide any evidence showing that its fear of clergymen 

legislating their theology was still valid). 
150  Id. at 622–25. 
151  Id. at 636 (Brennan, J., concurring). 
152  Id. 
153  See id. at 632 (Brennan, J., concurring) (“A law which limits political 

participation to those who eschew prayer, public worship, or the ministry as much 
establishes a religious test as one which disqualifies Catholics, or Jews, or Protestants.”). 
Three of the justices concurred that Torcaso should control in Paty and that the law was a 
religious test. Id. at 629, 642–43. The rest of the court agreed that the clergy 
disqualification law was unconstitutional but on free exercise grounds. Id. at 629. 

154  Torcaso v. Watkins, 367 U.S. 488, 495 (1961). 
155  Telephone Interview with Staff Attorney, Ohio Bd. of Prof’l Conduct (Sept. 10, 

2015). 
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public office cannot possibly be an excuse for barring him from office by 
state-imposed criteria forbidden by the Constitution.”156  

As described in Section II.B.1.a, a judge’s request to be excused from 
officiating same-sex weddings is rooted in his or her religious duty to 
integrate faith and vocation, a duty which requires him to act morally at 
all times. Punishing a judge because he is unwilling to act contrary to 
his beliefs in order to keep his job is no different than forcing him to act 
contrary to his beliefs in order to get the job in the first place. Any 
lawyer who meets the statutory qualifications in Ohio has the right to 
run for the office of judge.157 If the Ohio Supreme Court applies the 
reasoning in Opinion 2015-1 to punish a judge whose belief in 
integrating her faith and work requires that she ask to be excused from 
performing same-sex weddings, then the Court has effectively 
“conditioned the exercise of one [right] on the surrender of the other.”158 
Or, in James Madison’s words, the state is “punishing a religious 
profession with the privation of a civil right.”159 Such a practice is a 
religious test for public office and violates Article VI of the Constitution. 

III. WHAT ABOUT RACE? 

Opponents of allowing liberty for judges in this kind of situation are 
quick to draw analogies between judges objecting to same-sex weddings 
and those who objected to interracial marriage before and during the 
civil rights era.160  The authors of one paper opposing religious-based 
exemptions such as the one this Note proposes even found an example of 
a Louisiana justice of the peace who resigned in 2009 in the face of a 
lawsuit over his refusal to officiate an interracial wedding. 161  Such 
examples, while undoubtedly very rare, must still be addressed. There is 
a simple reason an objection to performing a same-sex wedding 
ceremony should be treated differently than an objection to performing 
an interracial ceremony: sexual orientation and race are not analogous 
characteristics.  

156  Torcaso, 367 U.S. at 495–96. 
157  See, e.g., OHIO REV. CODE ANN. § 1901.06 (LexisNexis, LEXIS through 131st Gen. 

Assembly) (describing qualifications for judges in Ohio Municipal Courts); OHIO REV. CODE 
ANN. § 2301.01 (LexisNexis, LEXIS through 131st Gen. Assembly) (describing 
qualifications for judges in Ohio Courts of Common Pleas). 

158  Paty, 435 U.S. at 626. 
159  JAMES MADISON, Observations on the “Draught of a Constitution for Virginia”, in 

5 THE WRITINGS OF JAMES MADISON 284, 288 (Gaillard Hunt ed., 1904). 
160  Ronald Turner, Same-Sex Marriage and Loving v. Virginia: Analogy or 

Disanalogy?, 71 WASH. & LEE L. REV. ONLINE 264, 266 (2015), http://scholarlycommons.
law.wlu.edu/wlulr-online/vol71/iss4/4. 

161  Memorandum from the Public Rights/Private Conscience Project, Religious 
Exemptions & Racial Justice: A Preliminary Exploration/Discussion Paper 6–7 (June 2015) 
(on file with the Columbia Law School Library). 
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Race is undisputedly innate and immutable,162 but sexual orientation 
is neither. In its brief supporting the petitioners in Obergefell, the 
American Psychological Association (“APA”) did not even assert that 
sexual orientation is innate or immutable. It noted only that sexual 
orientation is “Generally Not Chosen” and “Highly Resistant to 
Change.”163 Regarding causation, the APA acknowledges that multiple 
factors, both biological and environmental, contribute to sexual 
orientation in varying degrees from individual to individual.164 Evidence 
regarding immutability is also inconsistent. The APA is on the record 
stating that changes in sexual orientation are rare, and efforts to effect 
change by therapeutic means are “unlikely to succeed.”165 However, work 
by other researchers has challenged the conclusions of the 2009 APA 
task force report166 and found some changes in sexual orientation to be 
possible in some circumstances. 167  An additional study shows some 
changes in sexual orientation occurring naturally over time, with no 
outside influence of any kind.168 Taken collectively, this research shows 
that meaningful change in sexual orientation is possible for some people, 
along a continuum and in response to various psychotherapeutic 
means. 169  Because the current scientific research shows sexual 
orientation to be a product of multiple factors, not all of which are 
biological, and subject to varying degrees of change for a variety of 

162  Webster’s distinguishes these terms, defining “innate” as “existing naturally 
rather than acquired” and “immutable” as simply “never changing or varying; 
unchangeable.” Compare MICHAEL AGNES & DAVID B. GURALNIK, WEBSTER’S NEW WORLD 
COLLEGE DICTIONARY 736 (4th ed. 1999), with id. at 714. Judicial precedent seems to 
combine the ideas, defining immutability not just as something unchangeable, but also a 
characteristic “determined solely by accident of birth.” Quiban v. Veterans Admin., 928 
F.2d 1154, 1160 n.13 (1991) (quoting Schweiker v. Wilson, 450 U.S. 221, 229 n.11 (1981)). 

163  Brief of the American Psychological Ass’n et al. as Amici Curiae in Support of 
Petitioners at 7, Obergefell v. Hodges, 135 S. Ct. 2584 (2015) (Nos. 14-556, 14-562, 14-571, 
14-574), 2015 WL 1004713 [hereinafter Brief of the APA]. 

164  See AM. PSYCHOL. ASS’N, ANSWERS TO YOUR QUESTIONS FOR A BETTER 
UNDERSTANDING OF SEXUAL ORIENTATION & HOMOSEXUALITY 2 (2008), http://www.apa.org/
topics/lgbt/orientation.pdf (discussing the complex roles that nature and nurture both play 
in sexual orientation). 

165  Brief of the APA, supra note 163, at 9 (citing AM. PSYCHOL. ASS’N, REPORT OF THE 
AMERICAN PSYCHOLOGICAL ASSOCIATION TASK FORCE ON APPROPRIATE THERAPEUTIC 
RESPONSES TO SEXUAL ORIENTATION (2009)). 

166  See, e.g., Stanton L. Jones & Mark A. Yarhouse, Sexual Orientation and Skin 
Color: Deconstructing Key Assumptions in the Debates about Gay Marriage and the Church, 
in HOMOSEXUALITY, MARRIAGE, AND THE CHURCH 413, 429 (Roy E. Gane et al. eds., 2012) 
(suggesting that a change of sexual orientation for some individuals may be possible, based 
on studies reviewed by the APA task force). 

167  Id. at 431.  
168  Id. at 427–28. 
169  Id. at 432. 
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reasons, it is impossible to say that sexual orientation is either innate or 
immutable.  

According to the APA, it is not even correct to describe sexual 
orientation as an individual characteristic.170 In another section of its 
Obergefell amicus brief, the APA stated that sexual orientation is not an 
individual characteristic “because sexual orientation necessarily involves 
relationships with other people . . . . Indeed, it is only by acting with 
another person—or desiring to act—that individuals express” their 
sexual orientation. 171  This requirement for interaction with another 
person to express the characteristic in question, i.e. sexual orientation, is 
another distinction between orientation and race. No person needs to 
interact with another person to manifest his or her race or skin color.  

Activists advance the flawed analogy between race and sexual 
orientation so often that it has permeated the media almost 
unchallenged.172 It even influences legal discussions like one between 
Solicitor General Verrilli and Justice Alito during oral argument in 
Obergefell. In that exchange, Justice Alito asked the Solicitor General 
about the possible impact that recognition of same-sex marriage might 
have on religious colleges who uphold Biblical ideas about sexual ethics, 
and expect students, faculty, and staff to do the same in their 
behavior.173 Mentioning Bob Jones University v. United States,174 where 
the Supreme Court upheld the IRS decision to strip Bob Jones 
University of its tax exempt status for maintaining racially 
discriminatory policies about student dating, Justice Alito asked the 
Solicitor General if religious institutions might face the same 
government sanction if they persist in opposing same-sex marriage.175 In 
an answer that caused quite a stir among the community of religiously 
affiliated education institutions, Solicitor General Verrilli acknowledged, 
“[I]t is going to be an issue.”176 This entire exchange, and especially 
General Verrilli’s response, was based on an assumption that race and 
sexual orientation are the same kind of individual characteristic, and 

170  Brief of the APA, supra note 163, at 10. 
171  Id. 
172  See, e.g., Kurt Eichenwald, Blaming People for Being Gay is Like Blaming Them 

for Being Left-Handed, NEWSWEEK (May 15, 2015), http://www.newsweek.com/2015/05/15/
gay-choice-science-homosexuality-328285.html.  

173  Transcript of Oral Argument at 38, Obergefell v. Hodges, 135 S. Ct. 2584 (2015) 
(No. 14-556) [hereinafter Obergefell Oral Argument Transcript]. 

174  461 U.S. 574 (1983). 
175  Obergefell Oral Argument Transcript, supra note 173, at 38. 
176  Id.; see also Albert Mohler, ‘It’s Going To Be an Issue’: Obama Admin Admits to 

Supreme Court that Gay ‘Marriage’ Threatens Religious Liberty, LIFE SITE (Apr. 29, 2016), 
https://www.lifesitenews.com/opinion/its-going-to-be-an-issue-obama-admin-admits-to-
supreme-court-that-gay-marri (expressing concern over General Verrilli’s answer to Justice 
Alito’s question). 
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should be treated the same way for the purposes of legal analysis. The 
same assumption underlies the idea that “renouncing interracial 
marriage [is] very similar to . . . the objections currently raised against 
same-sex marriages”177 and thus should be treated the same way. That 
assumption is flawed, because whatever kind of characteristic sexual 
orientation might be, it is decidedly not the same as race. Therefore, 
objections to same-sex ceremonies (religious or otherwise) are decidedly 
not the same as objections to interracial weddings, at least not in the 
way that same-sex marriage supporters have been advocating.178 Weak 
analogies might pass muster in media advocacy, but they have no place 
in legal reasoning, especially when deciding questions about 
fundamental liberties. 

CONCLUSION: WHY WE SHOULD MAKE ROOM FOR CONSCIENTIOUS 
OBJECTORS 

At this point a reader might wonder: Why make an issue of this? 
Why go to this trouble? Why not just leave this as a simple choice and 
make judges perform all ceremonies, or resign from the bench? Certainly 
some groups, such as EqualityToledo, find this to be the only possible 
way forward, and they have said so publicly.179 But to make such a broad 
statement would be to force people from a wide swath of our culture out 
of public service. Public opinion may be shifting in favor of allowing 
same-sex couples to marry,180 but support for protection of the religious 
liberty of those objecting to same-sex marriage remains even higher.181 
As Justice Kennedy pointed out when writing for the Court in Obergefell, 

177  BRIAN POWELL ET AL., COUNTED OUT: SAME-SEX RELATIONS AND AMERICANS’ 
DEFINITIONS OF FAMILY 101 (Diane Barthel-Bouchier et al. eds., 2010).  

178  Another objection frequently raised is that “discrimination is still discrimination” 
and it “should not be tolerated.” Elizabeth Baier, Proposal Protects Transgender Rights, 
SUN SENTINEL (Sept. 16, 2007), http://articles.sun-sentinel.com/2007-09-16/community/
0709130323_1_transgender-anti-discrimination-policy-commissioners. This is another line 
that gets traction in the media, but has no business in serious legal discourse. States 
already discriminate (for the purposes of issuing marriage licenses) based on age, familial 
status (cousins & siblings are generally not allowed to marry), and marital status 
(polygamy remains illegal, at least for now). A broader examination of status-based 
discrimination, regulation of and objections to behaviors (as opposed to individual status) 
and anti-discrimination law is beyond the scope of this Note, but any serious discussion of 
these issues must get beyond simply lumping all reasons for alleged “discrimination” 
together and condemning them all. When evaluating claims based on conflicting rights, 
different justifications and characteristics must be evaluated individually in order to 
achieve truly just results.  

179  Lindstrom, supra note 1.  
180  Obergefell v. Hodges, 135 S. Ct. 2584, 2625 (2015) (Roberts, C.J., dissenting). 
181  David Crary & Emily Swanson, Sharp Divisions After High Court Backs Gay 

Marriage, AP-GFK POLL (July 18, 2015), http://ap-gfkpoll.com/featured/findings-from-our-
latest-poll-22 (“While 39 percent said it’s more important for the government to protect gay 
rights, 56 percent said protection of religious liberties should take precedence.”). 
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“fundamental rights may not be submitted to a vote; they depend on the 
outcome of no elections.” 182  The clearly enumerated rights of all 
Americans to be free from official establishment of religion, and to hold 
public office without submitting to a religious test, are at least as 
fundamental as same-sex couples’ right to civil marriage.183 There are 
compelling lessons from history that show the positive impact of 
religious ideas on public policy, and the benefit of allowing people with a 
wide variety of faiths to participate as full members of society. We have a 
long tradition in this country of accommodating conscientious 
objectors,184 and it would be bad public policy to abandon that tradition 
now.  

Religion had a profound impact on the founders of our nation, and 
the religious or theistic worldview that undergirded the American 
Revolution was the primary philosophical distinction between it and the 
French Revolution.185 Our revolution was premised on the idea that all 
persons are “endowed by their Creator with certain unalienable 
Rights,”186 while its continental counterpart was based in pure reason 
and overt hostility toward religion of any kind.187 History reflects the 
different outcomes of these two systems: the French Revolution soon 
devolved into bloody anarchy and counter-revolution while America, 
despite its shortcomings and struggles, prospered to become a beacon of 
freedom and prosperity to the world.  

Outside observers like Alexis de Tocqueville also noted the impact 
religion had on American society at the founding, observing that religion 
“not only tended to anchor the souls of individuals, but contributed to the 
well-being of society.”188 Indeed, the influence of religion on politics and 
on the founders’ ideas about the form of government at the time of our 
nation’s birth is impossible to deny.189 The concept of “private morality” 
separate from a public official’s work was completely foreign to the 

182  Obergefell, 135 S. Ct. at 2606, (quoting W. Va. State Bd. of Educ. v. Barnette, 319 
U.S. 624, 638 (1943)).  

183  Id. at 2597, 2607. The irony should not be lost that Justice Kennedy supported 
the Court’s discovery of a new fundamental right, which is clearly in conflict with existing 
religious liberty rights, while referring to the First Amendment’s free exercise of religion. 
Id. at 2607. 

184  See infra notes 197–201 and accompanying text. 
185  See JOSHUA CHARLES, LIBERTY’S SECRETS: THE LOST WISDOM OF AMERICA’S 

FOUNDERS 87 (2015) (noting that the American Revolution was advanced on the doctrine of 
unalienable rights supplied by the Creator, while the French Revolution contended that 
the rights of man were based on reason, not religion). 

186  THE DECLARATION OF INDEPENDENCE pmbl. (U.S. 1776). 
187  CHARLES, supra note 185, at 87. 
188  Id. at 93. 
189  Id. at 100–01. 
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founders.190 Even Thomas Jefferson, in his famous letter to the Danbury 
Baptists, pointed out that man has “no natural right in opposition to his 
social duties.”191 This statement immediately follows the famous “wall of 
separation” clause in that letter that has given rise to the false idea that 
religion and public life were supposed to be totally separated.192 The 
philosophical “godfather” of the separation of church and state was 
actually advocating for two ideas simultaneously: that the church and 
the government should be institutionally separated, while individuals’ 
religious freedom (one of their “natural rights”) in no way conflicted with 
their social duties (i.e. how they function in society).193  

Most importantly, Jefferson and the rest of the founders advocated 
for separation of church and state precisely to avoid the kind of forced 
uniformity and blind obedience that existed across Europe at the time, 
which the colonists had fled in the first place.194 They built protections 
into both the Free Exercise Clause and the Establishment Clause, so 
that America would not see practices like those forced on European Jews 
who had been required to “convert” to Catholicism in public and were 
forced to practice their Jewish faith only in private.195 Jefferson knew 
that forcing a person to act in public in a way that contradicted his faith 
made “half the world fools, and the other half hypocrites.”196  

Throughout our history, America has protected the consciences of a 
variety of believers. We have allowed those with religious objections to 
avoid bearing arms in combat by serving as medics,197 and even to avoid 
military service altogether.198 We created civil rights protections based 
on religion in our employment laws,199 and applied those rights to both 
private employment200 and public service.201 In recent years, we have 

190  Id. at 115. 
191  THOMAS JEFFERSON, Reply to the Danbury Baptist Association, in 36 THE PAPERS 

OF THOMAS JEFFERSON 253, 258 (Barbara B. Oberg ed., 2009). 
192  Id. 
193  CHARLES, supra note 185, at 123.  
194  Id. 
195  Id. at 124.  
196  Id. 
197  A well-known example is that of Desmond Doss, a Seventh-day Adventist who 

objected to bearing arms or killing but served as an Army medic in World War II and was 
awarded the Medal of Honor. Desmond Doss: The Real Story, DESMOND DOSS, 
http://www.desmonddoss.com/bio/bio-real.php (last visited Jan. 27, 2017). Doss’s story was 
recently told in the film Hacksaw Ridge, released in theaters nationwide in November of 
2016. HACKSAW RIDGE (Summit Entertainment 2016). 

198  Selective Draft Law Cases, 245 U.S. 366, 376 (1918). 
199  See 42 U.S.C. § 2000e-2(a)(2) (2012) (identifying religion as a class protected from 

discrimination in employment). 
200  TWA v. Hardison, 432 U.S. 63, 66 (1977). 
201  Am. Postal Workers Union v. Postmaster Gen., 781 F.2d 772, 774 (9th Cir. 1986). 
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recognized more unenumerated rights through substantive due 
process,202 and when those rights have come in conflict with enumerated 
rights we have found ways to accommodate both sides of the conflict.203 
This conflict should be no different.  

With minimal effort, judges with religious objections to performing 
same-sex wedding ceremonies can be accommodated in a way that 
neither denies same-sex couples their right to civil marriage, nor 
endangers the public’s faith in the impartiality of the judiciary. 
Assuming, with no other evidence, that a judge who wishes not to 
perform same-sex weddings, or any weddings, would be unable to rule 
objectively in another case or controversy involving a homosexual 
litigant violates Ohio’s own standards for evaluating a judge’s 
objectivity. To sanction a judge under such an assumption demonstrates 
a clear bias against judges who are trying to live and work according to 
their religious beliefs, and favoritism towards those who do not hold 
similar beliefs, in violation of the Establishment Clause of the First 
Amendment. As applied in this type of situation, a policy of “perform the 
ceremony or step down” constitutes nothing less than a religious test for 
holding judicial office, in violation of Article VI. 

Writing for the Court in West Virginia State Board of Education v. 
Barnette, 204  Justice Jackson articulated well the concerns of modern 
proponents of religious liberty:  

Struggles to coerce uniformity of sentiment in support of some end 
thought essential . . . have been waged by many good as well as . . . 
evil men. . . . As governmental pressure toward unity becomes greater, 
so strife becomes more bitter as to whose unity it shall be. . . . Those 
who begin coercive elimination of dissent soon find themselves 
exterminating dissenters. Compulsory unification of opinion achieves 
only the unanimity of the graveyard.205  
As we move forward, we need only ask ourselves if we are going to 

find a way to live together in a pluralistic society, with room for those 
who think differently about the issue of same-sex marriage to participate 
fully in public life, or if we will become a nation like Justice Alito warns 
us about, where those whose faith points them in a different direction 

202  See, e.g., Griswold v. Connecticut, 381 U.S. 479, 481, 485–86 (1965) (identifying 
the right to privacy that applied to the use of contraceptives); Roe v. Wade, 410 U.S. 113, 
152 (1973) (identifying a right of personal privacy). 

203  E.g., 42 USC § 300a-7 (2012) (“No individual shall be required to perform or 
assist in the performance of any part of a health service program . . . if his performance . . . 
of such . . . activity would be contrary to his religious beliefs or moral convictions.”). 

204  319 U.S. 624 (1943). In Barnette, a group of Jehovah’s Witness school children 
were suspended for refusing to recite the pledge of allegiance—an act which they perceived 
as idolatry and which was therefore in conflict with their religious beliefs. Id. at 629. The 
Court held that the students could not be forced to recite the pledge in violation of their 
conscience. Id. at 637–38, 642. 

205  Id. at 640–41. 

                                                      



2017] WHEN FUNDAMENTAL RIGHTS COLLIDE 395 
 
are free only to “whisper their thoughts in the recesses of their homes, 
but if they repeat those views in public, they will risk being labeled as 
bigots and treated as such by governments, employers, and schools.”206 
Let it be the former. 

Christopher T. Holinger* 

206  Obergefell v. Hodges, 135 S. Ct. 2584, 2642–43 (2015) (Alito, J., dissenting).  
*  J.D. Candidate, Regent University School of Law, 2017. I would like to thank my 

wife Deb and children Cat, Jake, and Megan for their patience and support through the 
long nights bringing this project to fruition. Thanks as well to Professors Jim Davids, 
Tessa Dysart, and Bruce Cameron for their wise counsel, inspiration, and endless editorial 
help. Thank you to Professor Kenny Ching, for inspiring me as a 1L to grapple with tough 
issues and get to the “why” behind the law. This Note is dedicated to all the judges, across 
the country, who strive every day to integrate their faith and their profession, and who 
seek to do justice for all, “as [they] answer unto God.” 
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