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DECEIT OR DUTY? WHAT AZAR V. GARZA TEACHES 
ABOUT AN ATTORNEY’S DUAL ROLES AS ZEALOUS 

ADVOCATE AND OFFICER OF THE COURT 

Larissa M. Whittingham* 

INTRODUCTION 

The saga that became Azar v. Garza, began with a seventeen-year-
old girl, “Jane Doe,” who was eight weeks pregnant when she was detained 
for illegally crossing the American border.1 The Azar v. Garza decision 
ended with a note on attorney conduct in which the United States 
Supreme Court stated that “ethical rules are necessary to the 
maintenance of a culture of civility and mutual trust within the legal 
profession” and “all attorneys must remain aware of the principle that 
zealous advocacy does not displace their obligations as officers of the 
court.”2  

An overview of the events that took place between Ms. Doe’s entry 
into the United States and the words of the country’s highest court is 
necessary to understand what prompted such a reminder to the American 
bar. After the young woman was detained, she chose to have an abortion.3 
A Texas state court granted Ms. Doe a judicial bypass of the Texas 
parental consent laws and appointed her a guardian ad litem, Rochella 

                                                      
*  Larissa Whittingham is an Associate Attorney at Husch Blackwell LLP. She 

received a Juris Doctorate from Boston College Law School and Masters of Education from 
Boston College Lynch School of Education. 

1  Azar v. Garza, 138 S. Ct. 1790, 1791 (2018); Brief in Opposition of Rochelle Garza, 
as Guardian Ad Litem to Unaccompanied Minor J.D. at 1, Garza, 138 S. Ct. 1790 (No. 17-
654) [hereinafter Brief in Opposition to Petition]; see generally Adam Liptak, Supreme Court 
Rejects Bid to Discipline A.C.L.U., N.Y. TIMES (June 4, 2018), 
https://www.nytimes.com/2018/06/04/us/politics/supreme-court-rejects-bid-to-discipline-
aclu.html (describing the widespread attention the case attracted after an “unusual Supreme 
Court filing” by the Department of Justice). 

2  Garza, 138 S. Ct. at 1793.  
3  Id. at 1791. 
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Garza.4 However, she still needed the assistance of the Office of Refugee 
Resettlement (“ORR”)5 in order to release her from detention and provide 
her with transportation to and from the necessary appointments.6  

ORR policy at the time prohibited its personnel from “taking any 
action that facilitates an abortion without direction and approval from the 
Director” in the absence of emergency circumstances.7 Thus, it refused to 
release Ms. Doe from custody to obtain a required pre-abortion 
consultation with the abortion provider and to undergo the actual 
abortion.8 As a result, Ms. Garza sued the ORR, alleging its policy was 
unconstitutional and seeking a temporary restraining order that would 
require the government to immediately perform the actions needed to 
allow Ms. Doe to have the abortion.9 Ms. Garza brought the lawsuit on 
behalf of Ms. Doe and a putative class of “all other pregnant 
unaccompanied immigrant minors in ORR custody nationwide, including 
those who will become pregnant during the pendency of this lawsuit.”10 
The class action had not been certified as of the circumstances that led to 
Azar v. Garza.11 

                                                      
4  Petition for Writ of Certiorari at 5, Garza, 138 S. Ct. 1790 (No. 17-654) [hereinafter 

Petition for Certiorari]. Ms. Garza is the named party in the lawsuit discussed in this article. 
Thus, references to the party will be to Ms. Garza or her counsel representing Ms. Garza. 
Factual descriptions may reference Ms. Doe as appropriate. The named party in opposition 
to Ms. Garza began as Eric Hargan, the Acting Secretary of Health and Human Services. 
Garza v. Hargan, 304 F. Supp. 3d 145 (D.D.C. 2018).    

5  Petition for Certiorari, supra note 4, at 3. The Office of Refugee Resettlement 
(“ORR” or “the government”) is an office of the U.S. Department of Health and Human 
Services. It “contracts with various private entities that operate shelters and detention 
centers for these minors.” Id. 

6  See id. at 5 (discussing the implications of ORR evaluation, denial, and the 
coordination with HHS to provide transportation to the abortion clinic). The parties in Azar 
v. Garza dispute the materiality and legality of the actions ORR needed to take to allow Ms. 
Doe to access an abortion clinic. See Garza, 138 S. Ct. at 1791 (discussing Garza’s legal 
challenge to the constitutionality of ORR policy prohibiting facilitation of abortion-related 
medical consultations). For practical purposes, the ORR had to, at a minimum, release her 
from its custody. See id. (outlining government policy that requires release from custody 
when a minor seeks a voluntary departure).  

7  Garza, 138 S. Ct. at 1791. 
8  See id. (noting ORR’s refusal to allow Ms. Doe to visit an abortion clinic). Ms. Doe 

was detained in Texas, where state law requires that a woman seeking an abortion have a 
consult visit with the physician who will perform her abortion at least twenty-four hours 
prior to the abortion. TEX. HEALTH & SAFETY CODE ANN. § 171.012(a)(4) (West, Westlaw 
through 2017 Reg. Sess.). 

9  Petition for Certiorari, supra note 4, at 6–7. 
10  Complaint for Injunctive Relief & Damages at ¶47, Garza v. Hargan, No. 17-cv-

02122 (D.D.C. Oct. 18, 2017). 
11  Reply Brief for the Petitioners at 6, Garza, 138 S. Ct. 1790 (No. 17-654) [hereinafter 

Reply Brief].  
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What followed was a series of orders and motions over Ms. Garza’s 
request for a temporary restraining order.12 These orders and motions 
eventually led to the government filing a Petition for a Writ of Certiorari 
(the “Petition”) to the United States Supreme Court (the “Supreme 
Court”).13 The Petition opined that the “Court may wish to issue an order 
to show cause why disciplinary action should not be taken against 
respondent’s counsel . . . for what appear to be material 
misrepresentations and omissions to government counsel designed to 
thwart this Court’s review.”14  

This Article considers the Supreme Court’s limited response to this 
request and examines the dual roles it identified for counsel in order to 
determine how attorneys should respond when faced with apparently 
conflicting roles and obligations. The apparent conflict occurred in the 
hours leading up to the filing of the government’s Petition.   

The District Court for the District of Columbia issued the first 
decission in a sequence of decisions about the government’s obligation to 
ensure Ms. Doe obtained an abortion: a Temporary Restraining Order on 
October 18, 2017.15 The Temporary Restraining Order required the 
government to transport Ms. Doe to and from abortion appointments and 
refrain from interfering with her attempts to obtain the abortion.16 The 
government appealed the order and filed an emergency motion for a stay 
pending appeal on the same day.17 A panel of the D.C. Circuit Court of 
Appeals partially vacated the Temporary Restraining Order on October 
20, 2017.18 Two days later, Ms. Garza sought rehearing en banc and 
reconsideration of the panel decision.19 On the afternoon of October 24, 
2017, the en banc D.C. Circuit vacated the panel decision and denied the 
government’s motion for a stay pending appeal.20 Approximately two 
hours after that decision, the District Court, responding to Ms. Garza’s 
emergency motion, amended the Temporary Restraining Order to require 
the government to immediately perform the actions necessary to allow Ms. 
Doe to receive abortion counseling and the abortion itself.21  
                                                      

12  Garza, 138 S. Ct. at 1791–92. 
13  Petition for Certiorari, supra note 4, at 29. 
14  Id. at 26. 
15  Id. at 72a–74a. 
16  Id. at 73a.   
17  Id. at 7–8.  
18  Id. at 1a–2a. The order directed the district court to allow an additional eleven 

days for Ms. Doe to seek to identify a sponsor, and for the government to vet and approve it. 
Id. at 8. If she had not secured a sponsor as of October 31, 2017, the district court could issue 
an appropriate order. Id.  

19  Id. at 9. 
20  Id. at 2, 18a–19a. 
21  Brief in Opposition to Petition, supra note 1, at 9–10; Petition for Certiorari, supra 

note 4, at 65a–66a. 
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Later in the day on October 24, 2017, the government informed the 
Clerk’s Office of the Supreme Court and counsel for Ms. Garza that it 
would seek review of the D.C. Circuit’s decision the following morning.22 
That same night, Ms. Garza coordinated transportation to an 
appointment that was intended to meet Texas requirements for a 
pre-abortion visit with the abortion provider.23 However, this appointment 
turned into an appointment for the abortion itself.24  

Despite a request from government counsel to Ms. Garza’s counsel for 
updated information on the timing of the procedure,25 counsel for the 
government did not learn that the appointment in the early morning 
hours of October 25th was for the abortion procedure until approximately 
4:30 A.M., when the staff who transported Ms. Doe e-mailed government 
personnel that the abortion was about to take place.26 The failure of Ms. 
Garza’s attorneys to inform the government’s counsel that the abortion 
would take place on the very night of the D.C. Circuit’s en banc decision 
and the district court’s amended Temporary Restraining Order led to the 
allegations of conflicting attorney roles discussed in this Article.  

Indeed, what makes this series of events about more than abortion 
and government policy is the government’s startling request of the 
nation’s highest court to consider the possibility of disciplinary action 
against another attorney for allegations of misleading opposing counsel 
and failing to meet the attorney’s duties to the court and the bar.27  

This request is a striking reminder that the responsibilities an 
attorney owes to the client and the profession can, at times, seem at odds. 
Section I of this Article begins by analyzing the source and meaning of the 

                                                      
22  Petition for Certiorari, supra note 4, at 10–11 (“The government planned to seek 

an emergency stay from this Court before Ms. Doe could obtain an abortion. In light of 
counsel’s representations that no abortion would take place until October 26, the government 
informed this Court and respondent’s counsel that it would file an emergency application for 
a stay on the morning of October 25.”); see also id. at 14 (“Based on the representations of 
counsel that no abortion would occur until October 26, at approximately 9 p.m. on October 
24, the government informed the Clerk’s Office and respondent’s counsel that it would file 
the application the following morning (October 25), which would allow the Court a full day 
to consider it before Ms. Doe could undergo an abortion.”). 

23  See id. at 14 (highlighting the fact that Ms. Garza notified the Texas shelter and 
the Assistant U.S. Attorney of the change in appointment time, followed by Ms. Doe’s 
subsequent presence at the appointment the next morning).   

24  Id. at 14–15. Ms. Doe had attended a counseling visit on October 19, 2017, when 
the initial temporary restraining order was in effect. Id. at 11. Ms. Garza’s counsel had 
believed the doctor who performed that counseling session would not be available to perform 
the abortion and thus, Ms. Doe would need another counseling session and twenty-four hour 
wait period. Id. at 11–12. Instead, during the evening and/or middle of the night of October 
24, Ms. Garza determined that doctor was available to perform the abortion. Id. at 15. 

25  Id. at 15. 
26  Id.  
27  Id. at 28; Reply Brief, supra note 11, at 10.  
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roles of zealous advocate and officer of the court. Section II then examines 
the Model Rules of Professional Conduct to determine what guidance they 
provide in a situation when these roles seemingly conflict, such as in Azar 
v. Garza. Section III provides a suggestion for a different perspective on 
circumstances when the roles seem to conflict and a recommendation for 
attorneys to prevent the appearance of conflict of these roles to a client.  

I. THE DUAL ROLES 

Following Ms. Doe’s abortion, the government filed the Petition in the 
Supreme Court with a request to vacate the underlying proceedings.28 It 
was in this Petition that the government also requested the Court consider 
whether disciplinary action was appropriate, stating that “in light of the 
extraordinary circumstances” of the case, the Court may wish to issue a 
show cause order for why Ms. Garza’s counsel should not be disciplined 
through the court or a state bar for “what appear to be material 
misrepresentations and omissions to government counsel designed to 
thwart this Court’s review.”29 Ms. Garza’s response was incredulous, with 
the statement that the government’s petition was extraordinary because, 
among other things, it “suggests that [the] Court consider disciplinary 
action against lawyers for faithfully fulfilling their ethical duties to their 
client.”30 

On June 4, 2018, seven months after the Petition for Certiorari was 
filed, the Court granted the Petition and vacated the underlying 
proceedings.31 It only had the following to say about the mention of 
disciplinary action:  

 The Government also suggests that opposing counsel made “what 
appear to be material misrepresentations and omissions” that were 
“designed to thwart this Court’s review.” Pet. for Cert. 26. Respondent 
says this suggestion is “baseless.” Brief in Opposition 23. The Court 

                                                      
28  Petition for Certiorari, supra note 4, at 29. The request for vacatur was based on a 

doctrine which allows the Court to vacate judgments below and dismiss further claims as 
moot based on the “unilateral action of the party who prevailed below.” Id. at 19 (quoting 
U.S. Bancorp Mortg. Co. v. Bonner Mall P’ship, 513 U.S. 18, 25 (1994)). The question 
presented was as follows: “Whether, pursuant to United States v. Munsingwear, Inc., 340 
U.S. 36 (1950), this Court should vacate the court of appeals’ judgment and instruct that 
court to remand the case to the district court with directions to dismiss all claims for 
prospective relief regarding pregnant unaccompanied minors.” Id. at I. 

29  Petition for Certiorari, supra note 4, at 26. 
30  Brief in Opposition to Petition, supra note 1, at 3.  
31  Azar v. Garza, 138 S. Ct. 1790, 1793 (2018); see Petition for Certiorari, supra note 

4 (indicating that Petition for Certiorari was filed on Nov. 3, 2017). The Petition for 
Certiorari was distributed for conference an unusual number of times prior to a decision—
seventeen times. See Garza v. Hargan, 874 F.3d 735 (D.C. Cir. 2017), appeal docketed, no. 
17-654 (D.C. Cir. Nov 3, 2017), https://www.supremecourt.gov/docket/docketfiles 
/html/public/17-654.html (referencing the seventeen separate occasions on which the motion 
was distributed for conference prior to writ being granted).  
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takes allegations like those the Government makes here seriously, for 
ethical rules are necessary to the maintenance of a culture of civility 
and mutual trust within the legal profession. On the one hand, all 
attorneys must remain aware of the principle that zealous advocacy 
does not displace their obligations as officers of the court. Especially in 
fast-paced, emergency proceedings like those at issue here, it is critical 
that lawyers and courts alike be able to rely on one another’s 
representations. On the other hand, lawyers also have ethical 
obligations to their clients and not all communication breakdowns 
constitute misconduct. The Court need not delve into the factual 
disputes raised by the parties in order to answer the Musingwear 
question here.32  

Such summary language in a per curium opinion makes it impossible to 
determine each of the Justices’ perspectives on the propriety of the events 
that transpired in the less than twenty-four hour period between the D.C. 
Circuit’s en banc decision and Ms. Doe’s abortion. Indeed, the final 
sentence indicates that some, if not all, of the Court believed that the facts 
were sufficiently in dispute to withhold any final opinion on the night’s 
propriety with the current information.33 Regardless, one sentence stands 
out as guidance: “all attorneys must remain aware of the principle that 
zealous advocacy does not displace their obligations as officers of the 
court.”34  

Despite the lack of clarity on whether misconduct occurred, the 
Supreme Court offered attorneys a guidepost for future conduct through 
identifying these two essential roles. It is vital that attorneys take the 
time to understand the two roles and the obligations that arise under 
them and take pro-active steps to prevent apparent conflict.  

A. Attorney as Zealous Advocate 

The concept of an attorney as a “zealous advocate” is engrained into 
the American idea of the lawyer, both in the profession and outside of it.35 
Indeed, one scholar opined that “[t]he role of a modern American attorney 
as a zealous advocate for their client’s cause is the foundation of the 
lawyer-client relationship in American society today.”36 The origin of this 
notion is credited to the controversial decision to represent a queen 
                                                      

32  Garza, 138 S. Ct. at 1793.  
33  See id. (indicating that it was unnecessary for the Court to examine the factual 

disputes between the parties to address the underlying issue).  
34  Id. 
35  See Monroe H. Freedman, In Praise of Overzealous Representation—Lying to 

Judges, Deceiving Third Parties, and Other Ethical Conduct, 34 HOFSTRA L. REV. 771, 772 
(2006) (arguing that a truly zealous advocate may sometimes have to violate certain 
disciplinary rules); see also Robin West, The Zealous Advocacy of Justice in a Less Than Ideal 
Legal World, 51 STAN. L. REV. 973, 974 (1999) (advocating a view that a lawyer should be a 
zealous advocate for justice).    

36  Laura J. Ax-Fultz, Book Review, 5 J. LEGAL HIST. & RARE BOOKS 114 (2012).  
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accused of adultery despite the potential consequences to others.37 The 
role of a zealous advocate continues to have proponents and opponents. 
Some now identify zealous advocacy as a cause for concern because of the 
potential for attorneys to use it without an appropriate moral buffer to 
justify means otherwise considered inappropriate.38 In contrast, many 
hold tightly to the role of zealous advocate as the essential function of the 
attorney in the adversarial system.39 

The Model Rules of Professional Conduct refer to the duty of zealous 
advocacy on multiple occasions.40 The Preamble to the Model Rules 
instructs that, as an advocate, a “lawyer zealously asserts the client’s 
position under the rules of the adversary system.”41 It also observes that 
“when an opposing party is well represented, a lawyer can be a zealous 
advocate on behalf of a client and at the same time assume that justice is 
being done.”42 Likewise, Comment 1 to Rule 1.3 states, “A lawyer must 
also act with commitment and dedication to the interests of the client and 
with zeal in advocacy upon the client’s behalf.”43 

The Supreme Court referenced the longstanding principle of attorney 
as zealous advocate in its response to the government’s request for the 
consideration of disciplinary action in Azar v. Garza.44 While not explicitly 
condoning the role as an obligation of attorneys, the Court does imply 
zealous advocacy as an expectation. This particular reference is consistent 
with positive references to the role of zealous advocate throughout the 
Court’s history. Justice Marshall once stated that the “prosecutor is by 

                                                      
37  See Freedman, supra note 35, at 771 (highlighting Henry Lord Brougham’s 

discussion of the role of an advocate in the 1820 Queen Caroline case); see also Ax-Fultz, 
supra note 36, at 114 (“The idea of zealous advocacy is attributed to Lord Brougham who in 
1820 as counsel to Queen Caroline, accused of adultery, stated that it was his duty to 
represent his client by all means possible regardless of the consequences to others.”). 

38  See Ax-Fultz, supra note 36, at 114 (“The lawyer’s role of having a moral duty to 
uphold justice evolved into that of a zealous advocate who would use any means to obtain a 
favorable outcome for a client.”); see also Paul Lowell Haines, Note, Restraining the Overly 
Zealous Advocate: Time for Judicial Intervention, 65 IND. L.J. 445, 445–46 (1990) 
(highlighting the criticisms scholars and practitioners have expressed regarding the evolving 
role lawyers have played as zealous advocates).  

39  See Ralph Gregory Elliot, The Zealous Advocate, BRIEF, Summer 1988, at 16 
(arguing that a client’s wants and needs are above all else and the attorney plays a pivotal 
role in achieving those needs). 

40  See generally MODEL RULES OF PROF’L CONDUCT (AM. BAR ASS’N 2018). All 
references to the Model Rules of Professional Conduct hereinafter are to the 2018 rules 
unless otherwise specified.  

41    Id. pmbl. ¶ 2. 
42  Id. ¶ 8. 
43  Id. r. 1.3 cmt. 1. 
44  See 138 S. Ct. 1790, 1793 (“On the one hand, all attorneys must remain aware of 

the principle that zealous advocacy does not displace their obligations as officers of the 
court.”). 
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trade, if not necessity, a zealous advocate.”45 The Court later referenced 
an understanding that defense counsel has a duty to be a zealous advocate 
for every client.46 

Ms. Garza identified the role of zealous advocate as both a reason 
and, if necessary, a defense for the actions the government contests.47 In 
defense of her attorneys’ actions in the days leading up to the litigation in 
Azar v. Garza, the Brief in Opposition to the Petition stated: “The events 
the government recites show that Ms. Doe’s counsel acted in their client’s 
best interests, which is precisely what counsel are supposed to do.”48 Ms. 
Garza went even further than this statement when she asserted: “The 
government’s suggestion that this might amount to sanctionable 
misconduct is not supported by legal authorities regarding attorney 
conduct, is not remotely justified by the disciplinary cases it cites, and is 
contrary to counsel’s respective ethical duties.”49 Similarly, the brief 
asserted, “To suggest that respondent’s counsel had a duty to forbear from 
effectuating the TRO on October 25 under these facts would turn counsel’s 
ethical obligations on their head.”50 The clearest explanation of what Ms. 
Garza’s attorneys perceived as their affirmative ethical obligations is 
found in the statement, “A lawyer has an ‘obligation zealously to protect 
and pursue a client’s legitimate interests, within the bounds of the law,’ 
and violates that duty ‘when he or she . . . fails to take the necessary steps 
to preserve the client’s interests,’ or to maintain client confidentiality.”51 

B. Attorney as Officer of the Court  

The concept of the attorney as an “officer of the court” is also a time-
honored notion. Although some trace the origin of the “officer of the court” 
role to a variety of European traditions,52 most credit it to the English 
practice of subjecting attorneys, distinguished from barristers, to the rules 
and discipline of the court in the same way that court staff would 

                                                      
45  United States v. Bagley, 473 U.S. 667, 696 (1985) (Marshall, J., dissenting). 
46  Melendez-Diaz v. Massachusetts, 557 U.S. 305, 353 (2009) (Kennedy, J., 

dissenting). 
47  See Brief in Opposition to Petition, supra note 1, at 31–32 (arguing that a lawyer’s 

obligation to act zealously for his/her client sufficiently explains why Ms. Garza’s choice to 
abstain from disclosing that the abortion would occur on October 25 was justified and why 
the government’s requests for disciplinary proceedings should be dismissed).  

48  Id. at 31.  
49  Id. at 23 (emphasis added) (footnote omitted). 
50  Id. at 30. 
51  Id. at 31 (citations omitted) (first quoting MODEL RULES OF PROF’L CONDUCT pmbl. 

¶ 9; then quoting In re Bernstein, 707 A.2d 371, 376 (D.C. Cir. 1998)).   
52  E.W. Timberlake, Jr., The Lawyer as an Officer of the Court, 11 VA. L. REV. 263, 

263–64 (1925). 
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experience.53 This term was broadly accepted in England as a way of 
practice for attorneys without significant justification.54 Its use 
transitioned to the United States, with courts and commentators 
describing attorneys as officers of the courts for centuries.55 While the 
officer of the court terminology often is evoked to signify greater 
responsibilities to the tribunal,56 it also has a practical source in the 
American legal profession. Attorneys are admitted to “the bar” only 
through the judicial system and, when admitted, are often noted as 
becoming officers of the court.57 

Just as the Preamble to the Model Rules notes the expectation that a 
lawyer will zealously assert the client’s position, it also acknowledges the 
attorney’s functionality as an “officer of the legal system.”58 As discussed 
in greater detail below, Comment 2 to Model Rule 3.3 also “sets forth the 
special duties of lawyers as officers of the court to avoid conduct that 
undermines the integrity of the adjudicative process.”59  

As early as 1856, the Supreme Court embraced the attorney’s role as 
officer of the court when it used the term to support a conclusion that a 
lower court could disbar an attorney as a matter of discretion and the 
decision could not be reviewed by mandamus.60 The Court stated:  

[I]t has been well settled, by the rules and practice of common-law 
courts, that it rests exclusively with the court to determine who is 
qualified to become one of its officers, as an attorney and counsellor, and 
for what cause he ought to be removed. The power, however, is not an 
arbitrary and despotic one, to be exercised at the pleasure of the court, 
or from passion, prejudice, or personal hostility; but it is the duty of the 
court to exercise and regulate it by a sound and just judicial discretion, 
whereby the rights and independence of the bar may be as scrupulously 

                                                      
53  See Robert J. Martineau, The Attorney as an Officer of the Court: Time to Take the 

Gown off the Bar, 35 S.C. L. REV. 541, 543–44 (1984) (highlighting the fact that barristers 
have never been considered officers of the court, whereas attorneys have been officers of the 
court for many centuries). 

54  See id. at 544–46 (describing the dearth of authority regarding the reason for 
describing British attorneys as “officers of the court”). 

55  See Deborah M. Hussey Freeland, What is a Lawyer? A Reconstruction of the 
Lawyer as an Officer of the Court, 31 ST. LOUIS U. PUB. L. REV. 425, 427–36 (2012) (engaging 
in a detailed analysis of the United States’ judicial adoption of the “officer of the court” role). 

56  See Ex rel. Karlin v. Culkin, 162 N.E. 487, 489 (N.Y. 1928) (discussing the 
importance of an attorney’s co-operation and loyalty as an officer of the court, above all else, 
to ensure the advancement of justice).  

57  See, e.g., In re Discipline of Goldthorpe, 137 S. Ct. 1371, 1372 (2017). Chief Justice 
Roberts concluded his remarks by stating, “I would like to extend each of you a warm 
welcome as a member of the bar of this Court, and an officer of the Court.” Id.  

58  MODEL RULES OF PROF’L CONDUCT pmbl.¶ 1, 2. 
59  Id. r. 3.3 cmt. 2. 
60  Ex parte Secombe, 42 U.S. (1 How.) 9, 13, 15 (1856); see Martineau, supra note 53, 

at 550 (discussing Secombe as the oldest case commonly cited in American jurisprudence 
that refers to attorneys as officers of the court). 
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guarded and maintained by the court, as the rights and dignity of the 
court itself.61 

The Supreme Court provided even greater clarity regarding its stance on 
attorneys as officers of the court roughly ten years later.62 In a case arising 
out of a congressional requirement that admission to the Supreme Court 
bar would be subject to affirmation or swearing to an oath that, among 
other things, the affiant has never voluntarily borne arms against the 
United States, the Court specifically stated that: “Attorneys and 
counsellors are not officers of the United States; they are officers of the 
court, admitted as such by its order upon evidence of their possessing 
sufficient legal learning and fair private character.”63 The Court went on 
to describe the entry of admission to the bar as the beginning of the role 
of officer of the court and that this role imposes a responsibility to the 
court for professional misconduct.64 It elaborated that attorneys “hold 
their office during good behavior, and can only be deprived of it for 
misconduct ascertained and declared by the judgment of the court after 
opportunity to be heard has been afforded.”65 

 The Supreme Court continues to use the term, although it has 
grappled with its scope.66 For instance, Justice Kennedy differentiated an 
attorney’s obligations when soliciting clients from his/her obligations as 
an officer of the court.67 In contrast, Justice Ginsburg commented in her 
dissent that “the line between a lawyer’s function as an officer of the court 
and her notice to, and solicitation of, new clients may be indistinct.”68 
Indeed, the Court has specifically noted the difficulties inherent in 
attempting to separate the duties attributed to the officer of the court role 
from other roles an attorney must fulfill: “At some point, and with respect 
to some decisions, the prosecutor no doubt functions as an administrator 
rather than as an officer of the court. Drawing a proper line between these 

                                                      
61  Secombe, 42 U.S. (1 How.) at 13 (emphasis added). 
62  See Ex Parte Garland, 68 U.S. (1 Wall.) 333, 378 (1867) (differentiating the 

attorney’s role as an officer of the court from that of offices created by Congress, as well as 
from officers of the United States).   

63  Id. (emphasis added). 
64  Id. 
65  Id. (emphasis added). 
66  See, e.g., Kaley v. United States, 571 U.S. 320, 355 (2014) (Roberts, C.J., 

dissenting) (pointing to the fact that “an attorney, who is, after all, an officer of the court”); 
Maracich v. Spears, 570 U.S. 48, 62 (2013) (discussing how far the duties of an officer of the 
court extend when relating to client solicitation); Imbler v. Pachtman, 424 U.S. 409, 430–31, 
n.33 (1976) (examining whether a prosecutor could incur legal liability depending on his role 
as an administrator or an advocate); Freeland, supra note 55, at 428–30 (discussing the 
Court’s usage of the term in a variety of contexts).   

67  Maracich, 570 U.S. at 62–63.  
68  Id. at 95. (Ginsburg, J., dissenting) (joined by Justices Scalia, Sotomayor, and 

Kagan). 
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functions may present difficult questions, but this case does not require 
us to anticipate them.”69 

The meanings and obligations associated with the role of officer of the 
court are disputed.70 Some equate it with an obligation to “seek justice,”71 
while others use it to generally refer to an attorney’s ethical and moral 
duties to act honestly and transparently before a tribunal.72 David Luban 
asserts that the clearest example of what it means to be an officer of the 
court is “the lawyer’s duty of candor to the courts, which requires lawyers 
to reveal, if necessary, that a client has committed a fraud on the court. 
By contrast, lawyers are forbidden from revealing client frauds committed 
on anyone else.”73 

Just as Ms. Garza identified the zealous advocate role in support of 
her position in the events resulting in the Azar v. Garza litigation, so the 
government relied on the officer of the court role in its assertion that Ms. 
Garza’s attorneys’ conduct was inappropriate.74 The Solicitor General, in 
his letter to the National Legal Director to the ACLU, quoted in the 
Petition, stated: “[I]f such conduct occurred, it would be contrary to those 
attorneys’ obligations and responsibilities as officers of the Court . . . .”75 

As a reminder, the Supreme Court affirmed both roles as existing and 
imposing obligations in its decision: “On the one hand, all attorneys must 
remain aware of the principle that zealous advocacy does not displace 
their obligations as officers of the court. . . . On the other hand, lawyers 
also have ethical obligations to their clients and not all communication 
breakdowns constitute misconduct.”76 Because the Court did not provide 
a definitive answer on whether the circumstances leading to the vacatur 
of the underlying proceedings complied appropriately with both roles, this 
Article now turns to the Model Rules to examine the parties’ defenses of 
their positions, to analyze the obligations these roles practically incur, and 
to assess the possibility of harmonizing the roles in times of apparent 
conflict.  

II. GUIDANCE FROM THE MODEL RULES  

As noted above, the Model Rules of Professional Conduct (the “Model 
Rules”) provide support and affirmation for both the role of zealous 

                                                      
69  Imbler, 424 U.S. at 431 n.33. 
70  See generally James A. Cohen, Lawyer Role, Agency Law, and the Characterization 

“Officer of the Court,” 48 BUFF. L. REV. 349, 349–50 (2000) (explaining that commentators 
have applied both correct and incorrect understandings of the phrase “officer of the court”). 

71  Id.  
72  David Luban, Asking the Right Questions, 72 TEMP. L. REV. 839, 842 (1999). 
73  Id.  
74  Petition for Certiorari, supra note 4, at 16. 
75  Id. 
76  Azar v. Garza, 138 S. Ct. 1790, 1793 (2018). 
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advocate and officer of the court. The Model Rules were developed by the 
American Bar Association as a template for states to adopt for regulating 
attorney conduct.77 Analysis of the Model Rules can help determine which 
party in Azar v. Garza accurately described their obligations. However, if 
the Model Rules apparently support either interpretation, the attorney is 
left with a need for additional direction of what side to err upon.  

A. The Rules About the Roles 

Unsurprisingly, both the government78 and Ms. Doe cited the Model 
Rules in support of their positions on the propriety or impropriety of their 
actions surrounding Ms. Doe’s abortion.79 They relied on the following 
Model Rules: Rule 3.3 (Candor Toward the Tribunal),80 Rule 4.1 
(Truthfulness in Statements to Others),81 and Rule 8.4 (Misconduct).82 
While these rules are not the only ones that may provide guidance on an 
attorney’s responsibilities when obligations under these roles seem to 
conflict,83 the discussion here is limited to those the parties identified in 
their briefings.   
                                                      

77  Gurney Pearsall, Revisiting Antigone’s Dilemma: Why the Model Rules of 
Professional Conduct Need to Become Model Presumptions That Can Be Rebutted by Acts of 
Ethical Discretion, 67 S.C. L. REV. 163, 166 (2015). 

78  The government also relies on Supreme Court Rule 8.2, not discussed here, in 
support of its request to consider disciplinary action. Petition for Certiorari, supra note 4, at 
26; Reply Brief, supra note 11, at 8. Supreme Court Rule 8.2 states:  

After reasonable notice and an opportunity to show cause why disciplinary action 
should not be taken, and after a hearing if material facts are in dispute, the Court 
may take any appropriate disciplinary action against any attorney who is 
admitted to practice before it for conduct unbecoming a member of the Bar or for 
failure to comply with these Rules or any Rule or order of the Court. 

 SUP. CT. R. 8.2. 
79  Compare Reply Brief, supra note 11, at 8–9 (explaining that the Model Rules 

require ethical conduct on the part of Ms. Doe’s attorneys), with Brief in Opposition, supra 
note 1, at 30–31 (agreeing with the government that Ms. Doe’s attorneys are bound by ethical 
rules). 

80  See Brief in Opposition, supra note 1, 30–31 (recognizing that under Model Rule 
3.3, it is unethical for an attorney to provide false information). 

81  Reply Brief, supra note 11, at 8–9; Brief in Opposition, supra note 1, at 30–31. 
82  See Reply Brief, supra note 11, at 8–9 (recognizing that under Model Rule 8.4, 

attorneys are not permitted to engage in fraudulent conduct). 
83  See, e.g., MODEL RULES OF PROF’L CONDUCT r. 1.3, 2.1, 3.4 (AM. BAR ASS’N 2018). 

Rule 1.3 (Diligence), Rule 2.1 (Advisor), and Rule 3.4 (Fairness to Opposing Party and 
Counsel) may shed light on the practical obligations that correspond with the roles of zealous 
advocate and officer of the court. Rule 1.3 provides: “A lawyer shall act with reasonable 
diligence and promptness in representing a client.” Id. r. 1.3. Rule 2.1 states: “In 
representing a client, a lawyer shall exercise independent professional judgment and render 
candid advice. In rendering advice, a lawyer may refer not only to law but to other 
considerations such as moral, economic, social, and political factors that may be relevant to 
the client’s situation.” Id. r. 2.1. Rule 3.4 instructs that: 

 A lawyer shall not: (a) unlawfully obstruct another party’s access to evidence 
or unlawfully alter, destroy or conceal a document or other material having 
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1. Truthfulness in Statements to Others – Model Rule 4.1 

Both the government and Ms. Garza rely on Model Rule 4.1 and its 
comments in support of their positions in Azar v. Garza. Model Rule 4.1 
provides: 

 In the course of representing a client a lawyer shall not knowingly: 
(a) make a false statement of material fact or law to a third person; or 
(b) fail to disclose a material fact to a third person when disclosure is 
necessary to avoid assisting a criminal or fraudulent act by a client, 
unless disclosure is prohibited by Rule 1.6.84 

While the Comments to the Model Rules are not binding, they do offer 
helpful guidance on interpreting the Rule.85 Comment 1 to Rule 4.1 states: 

 A lawyer is required to be truthful when dealing with others on a 
client’s behalf, but generally has no affirmative duty to inform an 
opposing party of relevant facts. A misrepresentation can occur if the 
lawyer incorporates or affirms a statement of another person that the 
lawyer knows is false. Misrepresentations can also occur by partially 
true but misleading statements or omissions that are the equivalent of 
affirmative false statements. For dishonest conduct that does not 
amount to a false statement or for misrepresentations by a lawyer other 
than in the course of representing a client, see Rule 8.4.86 

Rule 4.1 arguably takes precedence over Rule 8.4 (discussed below) in 
circumstances where 4.1 applies because Rule 4.1 has a more narrow 
application (relevant only to representation of a client) than the general 
guidance of 8.4 (that applies to an attorney’s conduct at any time and in 
any situation). The events discussed in Azar v. Garza occurred in the scope 

                                                      
potential evidentiary value. A lawyer shall not counsel or assist another person 
to do any such act; (b) falsify evidence, counsel or assist a witness to testify 
falsely, or offer an inducement to a witness that is prohibited by law; (c) 
knowingly disobey an obligation under the rules of a tribunal except for an open 
refusal based on an assertion that no valid obligation exists; (d) in pretrial 
procedure, make a frivolous discovery request or fail to make reasonably diligent 
effort to comply with a legally proper discovery request by an opposing party; (e) 
in trial, allude to any matter that the lawyer does not reasonably believe is 
relevant or that will not be supported by admissible evidence, assert personal 
knowledge of facts in issue except when testifying as a witness, or state a 
personal opinion as to the justness of a cause, the credibility of a witness, the 
culpability of a civil litigant or the guilt or innocence of an accused; or (f) request 
a person other than a client to refrain from voluntarily giving relevant 
information to another party unless: (1) the person is a relative or an employee 
or other agent of a client; and (2) the lawyer reasonably believes that the person’s 
interests will not be adversely affected by refraining from giving such 
information. 

Id. r. 3.4. 
84  MODEL RULES OF PROF’L CONDUCT r. 4.1. 
85  Id. at pmbl.¶ 21 (“The Comment accompanying each Rule explains and illustrates 

the meaning and purpose of the Rule. . . . The Comments are intended as guides to 
interpretation, but the text of each Rule is authoritative.”). 

86  MODEL RULES OF PROF’L CONDUCT r. 4.1 cmt. 1. 
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of the lawyer’s representation of a client, so Rule 4.1 is a good starting 
ground for determining appropriate conduct.87 

Rule 4.1 provides greater clarity than Rule 8.4’s general description 
of misconduct in two ways. First, Rule 4.1 states that a lawyer shall not 
knowingly make a “false statement of material fact.”88 Second, Comment 
1 provides additional clarity on what constitutes a misrepresentation.89  

Rule 4.1 states that the misrepresentation of “material” facts is 
prohibited.90 Comment 2 to Rule 4.1 provides greater clarity for the 
purpose of the distinction between material and immaterial facts, 
specifying that representations of price or settlement authority generally 
are not material (allowing attorneys to represent their clients in 
negotiations where amounts may change without engaging in ethical 
violations).91 The materiality of a representation is significant for our 
purposes because the statements the government framed as 
misrepresentations may not have been material on their own in the course 
of another litigation. Here, however, they were quite material to the 
proceedings. Indeed, the entire adjudication was over the government’s 
obligation to perform acts it construed as facilitating Ms. Doe’s abortion.92 
Likely for this reason, Ms. Garza’s attorneys did not dispute the 
materiality of the content of the alleged misrepresentations.  

Instead, they disputed that any misrepresentations actually 
occurred.93 This is the second area where the Comment to Rule 4.1 
provides helpful guidance. Ms. Garza quoted the portion of the Comment 
that states, a lawyer “generally has no affirmative duty to inform an 
opposing party of relevant facts.”94 This theme runs throughout Ms. 
Garza’s Brief in Opposition to the Petition. It provided a clear 
recommendation of how the allegations could have been avoided: 

                                                      
87  See E. Cliff Martin & T. Karena Dees, The Truth About Truthfulness: The Proposed 

Commentary to Rule 4.1 of the Model Rules of Professional Conduct, 15 GEO. J. LEGAL ETHICS 
777, 778 (2002) (explaining that Model Rule 4.1 portrays the ABA Ethics 2000 Commission’s 
commitment to producing more truthful attorneys). 

88  MODEL RULES OF PROF’L CONDUCT r. 4.1 (emphasis added). 
89  See Martin & Dees, supra note 87, at 778 (explaining that this Comment has been 

expanded throughout the history of the Model Rules to enhance an attorney’s obligation for 
truth telling). The change clarified that “a lawyer may now violate Model Rule 4.1 without 
affirmatively stating a falsehood; even silence may sometimes be considered a 
misrepresentation for purposes of the rule.” Id. at 779. 

90  MODEL RULES OF PROF’L CONDUCT r. 4.1. 
91  MODEL RULES OF PROF’L CONDUCT r. 4.1 cmt. 2. However, the definition is not clear 

enough to avoid all potential ethical pitfalls in the context of negotiations, and elsewhere. 
See, e.g., Megan McDermott, Negotiating on Behalf of Low-Income Clients: The Distorting 
Effects of Model Rule 4.1, 68 S.C. L. REV. 1, 6–7 (2016) (discussing the complicated and 
unclear meanings attributed to Model Rule 4.1).  

92  Petition for Certiorari, supra note 4, at 6–8. 
93  Brief in Opposition to Petition, supra note 1, at 23–28. 
94  Id. at 31 (quoting MODEL RULES OF PROF’L CONDUCT r. 4.1 cmt. 1). 
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If government counsel wished to ensure that they would have an 
opportunity to seek a stay before the abortion procedure, they could and 
should have requested such an assurance from respondent’s counsel 
and, if they did not receive a sufficiently clear commitment, they could 
and should have immediately sought relief from this Court.95  

Instead, they argued that the government’s vague request to let Garza 
know when the procedure was scheduled—not paired with a clear reason 
of determining the timing for a stay application—was not enough to 
impose any duty on Ms. Garza’s attorneys.96 

The Brief in Opposition to the Petition does not discuss the second 
part of Comment 1 to Rule 4.1, which states: “Misrepresentations can also 
occur by partially true but misleading statements or omissions that are 
the equivalent of affirmative false statements. For dishonest conduct that 
does not amount to a false statement or for misrepresentations by a lawyer 
other than in the course of representing a client, see Rule 8.4.”97 
Determining whether something is a “partially true but misleading 
statement” requires significant fact-specific analysis, the outcome of 
which will vary depending on the context of the hearer’s position and 
knowledge. Again, this is likely a reason the Supreme Court did not 
provide a judgment on the question of misconduct. However, if conduct is 
“dishonest” but does not meet the fact-specific determination of a false 
statement, it then turns to Rule 8.4 analysis, rather than being simply 
forgotten.  

2. Misconduct – Model Rule 8.4 

Model Rule 8.4 provides the most general guidance related to the 
expectations of an attorney’s conduct. It states in part: “It is professional 
misconduct for a lawyer to . . . (c) engage in conduct involving dishonesty, 
fraud, deceit or misrepresentation; (d) engage in conduct that is 
prejudicial to the administration of justice . . . .”98 Paragraph (c) of Rule 

                                                      
95  Brief in Opposition to Petition, supra note 1, at 30. 
96  See id. (arguing that the government’s failure to seek assurance regarding the stay 

before the abortion procedure did not impose any ethical duty on Ms. Garza’s attorneys to 
forbear the effect of the temporary restraining order). 

97  MODEL RULES OF PROF’L CONDUCT r. 4.1 cmt. 1. 
98  Id.  r. 8.4. The full text of Rule 8.4 reads: 

It is professional misconduct for a lawyer to: 
(a) violate or attempt to violate the Rules of Professional conduct, knowingly 

assist or induce another to do so, or do so through the acts of another; 
(b) commit a criminal act that reflects adversely on the lawyer’s honesty, 

trustworthiness or fitness as a lawyer in other respects; 
(c) engage in conduct involving dishonesty, fraud, deceit or 

misrepresentation; 
(d) engage in conduct that is prejudicial to the administration of justice;  
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8.4 provides the greatest assistance in evaluating the propriety of the 
conduct resulting in Ms. Doe’s abortion between the D.C Circuit’s decision 
and the government filing an appeal and request for a stay with the 
Supreme Court.  

The government attempted to frame Ms. Garza’s attorneys’ actions 
as misrepresentations prohibited under Rule 8.1 because: 1) in response 
to the government’s request to be kept informed of the timing of the 
procedure, Ms. Garza’s counsel represented to the government that they 
would communicate the clinic’s schedule; 2) Ms. Garza told the lower court 
an abortion could not take place until October 26 because of the Texas  
pre-abortion consult law; and 3) Ms. Garza’s attorneys knew the 
government was relying on the prior two representations to wait until the 
morning of October 25 to file the appeal and request for a stay, because 
one attorney responded with relief that he would not need to check his e-
mail at 2:00 in the morning.99 Ms. Garza denied that these were 
misrepresentations, instead claiming that: 1) the assurance of notification 
regarding the clinic’s schedule was in relation to the need for the 
government to facilitate transportation and for no other purpose; 2) Ms. 
Garza’s statement to the court was merely that Texas law required a 
two-step twenty-four hour process and at that time the doctor who had 
provided the earlier pre-abortion consult was unavailable; and 3) the 
indication of relief about not having to monitor e-mail for a stay 
application was actually evidence of Ms. Garza’s attorney’s surprise the 
government was not seeking a stay that very night, “an expectation wholly 
inconsistent with the government’s suggestion that there was a mutual 
understanding that filing was unnecessary.”100  

Although the government did not explicitly frame its allegations in 
terms of deceit, a reading of its view of the facts could have resulted in 
such a claim.101 The conclusion that the actions of Ms. Garza’s attorneys 

                                                      
(e) state or imply an ability to influence improperly a government agency or 

official or to achieve results by means that violate the Rules of Professional 
Conduct or other law; 

(f) knowingly assist a judge or judicial officer in conduct that is a violation of 
applicable rules of judicial conduct or other law; or 

(g) engage in conduct that the lawyer knows or reasonably should know is 
harassment or discrimination on the basis of race, sex, religion, national origin, 
ethnicity, disability, age, sexual orientation, gender identify, marital status or 
socioeconomic status in conduct related to the practice of law. This paragraph 
does not limit the ability of a lawyer to accept, decline or withdraw from a 
representation in accordance with Rule 1.16. This paragraph does not preclude 
legitimate advice or advocacy consistent with these Rules. Id. 
99  Reply Brief, supra note 11, at 9–10. 
100  Brief in Opposition to Petition, supra note 1, at 24–29. 
101  See Richard K. Burke, “Truth in Lawyering”: An Essay on Lying and Deceit in the 

Practice of Law, 38 ARK. L. REV. 1, 8 (1984) (“Nondisclosure of a relevant fact, intent, or 
consequence can be a form of lying and deceit.”). 
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were taken to “thwart” the Supreme Court’s review especially infers the 
government believed they were practicing deceit. The government 
re-asserted such a conclusion in its Reply Brief when it clarified that in 
Respondent’s Brief in Opposition, Ms. Garza did not “deny that these 
actions were a deliberate effort to prevent this Court’s review.”102 

As this situation clearly illustrates, what constitutes 
misrepresentations or deceit under Rule 8.4 can be fiercely disputed when 
the contested statement or actions are not affirmative representations 
clearly stating a falsity. The attempts of the parties in Azar v. Garza to 
highlight the nuances of the context (such as exactly how a statement was 
made to the lower court) is likely why the Supreme Court concluded that 
it “need not delve into the factual disputes raised by the parties” and 
declined to explicitly rule or opine on the propriety of counsels’ conduct.103 

3. Candor Toward the Tribunal – Rule 3.3 

The final Model Rule brought into Azar v. Garza is the most 
significant to the officer of the court role and the most helpful in 
determining the appropriate conduct in that case. Model Rule 3.3 states: 

 (a) A lawyer shall not knowingly:  
(1) make a false statement of fact or law to a tribunal or fail to 

correct a false statement of material fact or law previously made to the 
tribunal by the lawyer; 

(2) fail to disclose to the tribunal legal authority in the controlling 
jurisdiction known to the lawyer to be directly adverse to the position of 
the client and not disclosed by opposing counsel; or  

(3) offer evidence that the lawyer knows to be false. If a lawyer, the 
lawyer’s client, or a witness called by the lawyer, has offered material 
evidence and the lawyer comes to know of its falsity, the lawyer shall 
take reasonable remedial measures, including, if necessary, disclosure 
to the tribunal. A lawyer may refuse to offer evidence, other than the 
testimony of a defendant in a criminal matter, that the lawyer 
reasonably believes is false.  

(b) A lawyer who represents a client in an adjudicative proceeding 
and who knows that a person intends to engage, is engaging or has 
engaged in criminal or fraudulent conduct related to the proceeding 
shall take reasonable remedial measures, including, if necessary, 
disclosure to the tribunal. 

(c) The duties stated in paragraphs (a) and (b) continue to the 
conclusion of the proceeding, and apply even if compliance requires 
disclosure of information otherwise protected by Rule 1.6. 

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of 
all material facts known to the lawyer that will enable the tribunal to 
make an informed decision, whether or not the facts are adverse.104  

                                                      
102  Reply Brief, supra note 11, at 1. 
103  138 S. Ct. 1790, 1793 (2018). 
104  MODEL RULES OF PROF’L CONDUCT r. 3.3 (AM. BAR ASS’N 2018). 
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Model Rule 3.3 includes specific guidance on adverse authority and 
guidance for when a person is engaging in criminal conduct related to 
adjudication,105 but it also communicates a broad value of honesty and 
openness towards the court.106 Indeed, Comment 2 to Model Rule 3.3 
explains why: 

This Rule sets forth the special duties of lawyers as officers of the 
court to avoid conduct that undermines the integrity of the adjudicative 
process. A lawyer acting as an advocate in an adjudicative proceeding 
has an obligation to present the client’s case with persuasive force. 
Performance of that duty while maintaining confidences of the client, 
however, is qualified by the advocate’s duty of candor to the tribunal. 
Consequently, although a lawyer in an adversary proceeding is not 
required to represent an impartial exposition of the law or to vouch for 
the evidence submitted in a cause, the lawyer must not allow the 
tribunal to be misled by false statements of law or fact or evidence that 
the lawyer knows to be false.107 

This Comment is consistent with the Supreme Court’s opinion that stated 
“all attorneys must remain aware of the principle that zealous advocacy 
does not displace their obligations as officers of the court.”108  

It is interesting, and perhaps telling, that one of the few phrases from 
the Petition that the Court cites in relation to the request for disciplinary 
consideration was the assertion that the contested conduct was “designed 
to thwart [the] Court’s review.”109 Although Rule 3.3 does not specify that 
an attorney should not attempt to thwart a higher court’s review, the 
principles it espouses (directly in the rule and as described in the 
Comments) supports a conclusion that a reason for candor toward the 
tribunal is as a means to ensure effective consideration of the cases before 
it or possibly before it.110 The Supreme Court had not granted certiorari, 
nor had it otherwise indicated a willingness to grant or decline the appeal 
prior to Ms. Doe’s abortion. Regardless, government’s counsel had put 
both the Court and opposing counsel on notice that it sought to petition 
the Court for review of the D.C. Circuit’s decision within the following 
twenty-four hours.111 Thus, the Court’s decision to include the allegation 

                                                      
105  Id. 
106  See id. (prohibiting attorneys from making false statements to the tribunal and 

requiring attorneys to disclose known fraudulent conduct related to the legal proceedings).  
107  MODEL RULES OF PROF’L CONDUCT r. 3.3 cmt. 2. 
108  Garza, 138 S. Ct. at 1793. 
109  Id.; Petition for Certiorari, supra note 4, at 26. 
110  See MODEL RULES OF PROF’L CONDUCT r. 3.3(d) (requiring attorneys in ex parte 

proceedings to provide all material facts needed for the tribunal to make informed decisions); 
see also Id. r. 3.3, cmt. 1 (“This Rule governs the conduct of a lawyer who is representing a 
client in the proceedings of a tribunal.”). 

111  Petition for Certiorari, supra note 4, at 11. 
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that the conduct was designed to thwart the Court’s review may have 
resonated as accurate with a member of the bench.  

B. What’s an Attorney to Do? 

A review of the Model Rules does not provide a satisfactory definitive 
answer for the ideal course of action Ms. Garza’s counsel should have 
taken. The Preamble to the Model Rules notes that this conflict may arise 
and offers the following guidance: 

In the nature of law practice, however, conflicting responsibilities 
are encountered. Virtually all difficult ethical problems arise from 
conflict between a lawyer’s responsibilities to clients, to the legal system 
and to the lawyer’s own interest in remaining an ethical person while 
earning a satisfactory living. The Rules of Professional conduct often 
prescribe terms for resolving such conflicts. Within the framework of 
these Rules, however, many difficult issues of professional discretion 
can arise. Such issues must be resolved through the exercise of sensitive 
professional and moral judgment guided by the basic principles 
underlying the Rules. These principles include the lawyer’s obligation 
zealously to protect and pursue a client’s legitimate interests, within 
the bounds of the law, while maintaining a professional, courteous and 
civil attitude toward all persons involved in the legal system.112 
With this in mind, the Rules do appear to lean in the favor of 

disclosure to government’s counsel of the change of events resulting in 
Azar v. Garza. The repeated direction that an attorney should not engage 
in deceit or misrepresentations of material facts113 and the statement that 
the officer of the court role qualifies the obligation of zealous advocacy,114 
make it difficult to conclude that all was well with the conduct of Ms. 
Garza’s attorneys.  

The following conditions to encourage strict compliance with the 
rules regarding misrepresentations and deceit. First, lack of 
confidentiality concerns regarding the information; Ms. Doe’s desire to 
have an abortion was the reason for the lawsuit, and the terms upon how 
the government was to be involved were clearly detailed in the temporary 
restraining order. Second, the facts were a material part of the litigated 
issue. Within the context of the government’s statement that it would 
appeal the following morning, it is difficult to believe that inquiries about 
the timing of Ms. Doe’s procedure were anything but relevant to that 
appeal. Third, the government had explicitly informed both the court and 

                                                      
112  MODEL RULES OF PROF’L CONDUCT pmbl.. ¶ 9. 
113  Id.r. 4.1, r. 8.4. 
114  See Id.r. 3.3 cmt. 2 (“A lawyer acting as an advocate in an adjudicative proceeding 

has an obligation to present the client’s case with persuasive force. Performance of that duty 
while maintaining confidences of the client, however, is qualified by the advocate’s duty of 
candor to the tribunal.”). 
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counsel of its intent to stay the order.115 Indeed, the Petition calls to the 
Court’s attention emergency proceedings in a capital punishment context, 
in which the government would not proceed with the death penalty 
without informing counsel clearly of the timing for purposes of attempting 
to exhaust his/her legal challenges.116 Proceeding with an execution 
without notice to counsel despite awareness that the prisoner intended to 
file an emergency stay application would indeed be conduct unbecoming 
of a member of the bar.117 Here, the actions that took place similarly had 
the effect of ending the very reason for the litigation—the most material 
of facts and one not protected by confidentiality rules. When counsel is 
tempted to keep material facts private, the attorney’s duties to the court 
and to the administration of justice should require rethinking of the 
strategy and an inclination to abide by the duties imposed on the attorney 
as an officer of the court. 

III. CONFLICT OR COLLABORATION? 

From the Supreme Court’s statement that “zealous advocacy does not 
displace [attorneys’] obligations as officers of the court,”118 one may infer 
a conclusion that the Court believes that attorneys can, and should, fulfill 
these roles harmoniously. Is that the case? If Ms. Doe’s counsel had 
strictly complied with the Model Rules and erred on the side of candor as 
an officer of the court, would they then have violated their obligation as a 
zealous advocate for Ms. Doe?  

Azar v. Garza is not the first instance these roles have been presented 
as potentially adverse to one another.119 As James Cohen noted: 

The image of lawyer as loyal and zealous client protector (also 
bedeviled by its own rhetoric) is normally juxtaposed against rhetoric 
about attorneys as “officers of the court,” leaving attorneys not knowing 
which master to serve and when. Tension is said to exist because 
zealous advocacy on behalf of clients on occasion conflicts with the 
lawyer’s responsibilities to the court and the public. When there is a 

                                                      
115  Even the government specified the circumstances here as more than mere silence 

as to the events. See Reply Brief, supra note 11, at 2–3 (“Ms. Doe’s representatives may have 
been free to say nothing about the timing of her procedure. But they could not make repeated 
representations to the government (and the courts) about that procedure’s timing, know that 
the government was relying on those statements, act to render the statements false, and 
then say nothing to correct the falsehood.”). 

116  Petition for Certiorari, supra note 4, at 28.  
117  Reply Brief, supra note 11, at 11.  
118  Azar v. Garza, 138 S. Ct. 1790, 1793 (2018). 
119  See Christopher W. Deering, Candor toward the Tribunal: Should an Attorney 

Sacrifice Truth and Integrity for the Sake of the Client?, 31 SUFFOLK U. L. REV. 59, 64–66 
(1997) (explaining the tension between an attorney’s duty to the client and an attorney’s 
duty to the court). 



2019] DECEIT OR DUTY? 155 

conflict, the attorney’s duty as an “officer of the court” trumps the 
lawyer’s duty to the client.120 
Scholar Monroe Freedman would likely fall on the side of Ms. Garza’s 

attorneys in this case, as he has earlier argued that “there are 
circumstances in which zealous representation, which embraces the 
ethical requirements of competence and confidentiality, can require a 
lawyer to make a false statement to a court or to a third person, or to 
engage in other conduct involving dishonesty, fraud, deceit, or 
misrepresentation.”121 For that reason, he argues, the Model Rules should 
act as guidance that attorneys can and should disregard in real-world 
situations where strict compliance with one rule will lead to an outcome 
another rule seeks to avoid.122  

Another option remains. This option considers whether the most 
zealous representation of a client can occur when the attorney is also 
acting in full compliance with his/her officer of the court responsibilities. 
Perhaps candor to the tribunal and an attorney’s responsibility for their 
actions and statements, having a bearing on the court’s authority and 
abilities, also serves the best interest of the client in the long run. Such a 
conclusion does not adopt the argument that: the zealous advocacy an 
attorney has for a client should be replaced by a zealous advocacy for 
justice itself.123 Instead, the conclusion proposed in this Article attributes 
effective advocacy to, at least in part, the responsibilities flowing from the 
role of officer of the court.  

A conclusion that compliance with the obligations of an officer of the 
court and those of a zealous advocate work in tandem with one another is 
only possible within the framework of a just legal system.124 When a law 
or legal system is itself unjust, the obligations of an officer of the court 
differ.125 While how to examine the legitimacy of a law or legal system is 
outside the scope of this article, it is essential to note that the obligations 

                                                      
120  Cohen, supra note 70, at 353–54. 
121  Freedman, supra note 35, at 772. 
122  See id. (arguing that zealous representation sometimes results in an attorney 

violating other disciplinary rules).  
123  West, supra note 35, at 974. (“The lawyer should indeed zealously advocate, but he 

should zealously advocate for justice, not for the satisfaction of the preferences of his 
particular clientele.”). 

124  E.g., DANIEL R. COQUILLETTE ET. AL., LAWYERS AND FUNDAMENTAL MORAL 

RESPONSIBILITY 191–94 (Matthew Bender 2d ed. 2010) (discussing the dilemma of 
compliance with unjust laws for those who have sworn to protect the laws of the 
Constitution). 

125  See Luban, supra note 72, at 850 (“When law is unjust or pernicious, we owe it no 
allegiance, but so long as law is reasonable, I believe that all citizens have a prima facie 
obligation to respect the law.”). 
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of an officer of the court change when the law conflicts with inherent moral 
obligations.126  

Two primary principles support the possibility that these roles can 
work collaboratively and offer guidance for how to proactively attempt to 
avoid impressions of conflict: 1) entry and participation in the benefits of 
the officer of the court position is a necessary prerequisite to providing the 
zealous advocacy a client expects; and 2) honoring the obligations 
associated with the role of officer of the court for one client actually fosters 
the ability to provide zealous representation of that and future clients.  

A. Wanted: Officer of the Court 

The doors to zealous advocacy through the legal profession cannot be 
open until an attorney enters the profession and receives the professional 
obligations that accompany entry to the bar.127 Membership into a group 
of individuals who have “passed the bar” and have differing access to the 
courts is one reason that clients hire an attorney, rather than represent 
themselves or choose a particularly persuasive pal as their advocate.  

Attorneys should have an obligation to make their clients aware that 
with the benefits that come with retaining an officer of the court also come 
responsibilities to act in a way to maintain the integrity of the courts and 
the profession. Professionals in most other fields are not expected to 
achieve a client’s goals through means potentially at odds with the ethics 
of their profession. Doctors, accountants, and even social workers, are 
expected to abide by professional limits while seeking to achieve their 
client’s wishes.128 Thus, this expectation can mean declining to act in a 
way the client requests out of duty to the regulation of the profession. 
When clients hire a professional, they are aware that ethics and 
professional guidance may affect the types and means of service the 
professional is able to provide. For instance, a doctor or nurse may have 
limited willingness to attempt untested treatment methods due to his/her 

                                                      
126  See, e.g., COQUILLETTE ET AL, supra note 124, at 191–94 (discussing the 

philosophical underpinnings of civil disobedience and two theorists’ struggles in complying 
with laws they considered unjust).  

127  See Freeland, supra note 55, at 428 (explaining that no individual can represent a 
party until he or she has been admitted to the bar). 

128  AMA CODE OF MED. ETHICS art. II–IV https://www.ama-assn.org/sites/ama-
assn.org/files/corp/media-browser/principles-of-medical-ethics.pdf; CODE OF ETHICS OF THE 
NATIONAL ASSOCIATION OF SOCIAL WORKERS 1.02 (NAT’L ASS’N OF SOC. WORKERS 2017) 
https://socialwork.sdsu.edu/wp-content/uploads/2011/09/NASW-Code-of-Ethics2017.pdf; 
HANDBOOK OF THE CODE OF ETHICS FOR PROF’L ACCOUNTANTS 100.1 (INT’L FED’N OF ACCT. 
2018) https://www.ifac.org/system/files/publications/files/IESBA-Handbook-Code-of-Ethics-
2018.pdf.  
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obligations to professional boards.129 Or, as David Luban says about the 
special duties an attorney owes to the court and the profession:  

To say that they have special duties of fidelity to those norms is no more 
ecstatic and supernatural than saying that food-preparers have 
heightened duties to ensure their hands are clean. It is their social role, 
not the brush of angels’ wings on their foreheads, that requires them to 
wash their hands every time they go to the bathroom.130 
Attorneys provide a myriad of notices to clients at the beginning of 

representation. Good engagement letters and initial representation 
meetings should contain information such as the scope of the engagement, 
information on conflicts or conflict waivers, confidentiality and privilege 
discussions, and a variety of fact-specific information.131 Attorneys should 
include in these engagement disclosures a discussion about the role the 
attorney takes as officer of the court. While perhaps unnecessary to use 
the exact term, it is necessary for clients to understand the special 
obligations of candor to the tribunal, respect for the court, and 
professional courtesy to other members of the bar that an attorney incurs 
when he/she receives admission to the bar from the courts of that 
jurisdiction. Also important in that discussion is information about the 
rules protecting the client that accompany this obligation. Values of 
confidentiality and compliance with a client’s direction during the course 
of their representation are just as inherent as the officer of the court 
role.132 However, these responsibilities must work in tandem. Indeed, 
when they do so, the client actually receives more effective zealous 
advocacy. 

                                                      
129  See AMA CODE OF MED. ETHICS art. I–III (AM. MED. ASS’N 2016) (encouraging 

physicians to both respect the rights of patients and to provide competent medical care to 
patients). 

130  Luban, supra note 72, at 850. 
131  See MODEL RULES OF PROF’L CONDUCT r. 1.4 (AM. BAR ASS’N 2018) (requiring that 

a lawyer consult with the client and keep the client informed regarding pertinent case 
information); id. r. 1.2 cmt. 1 (encouraging an attorney to discuss the breadth of his or her 
representation with the client); id. r. 1.7 cmt. 1 (explaining that a lawyer owes a degree of 
loyalty to his or her client and consequently must refrain from engaging in conflicts of 
interest); id. r. 1.6 cmt. 2 (explaining that a lawyer must not disclose confidential information 
pertaining to a client’s case); see also NATHAN M. CRYSTAL, PROFESSIONAL RESPONSIBILITY 
95–99 (6th ed. 2017) (providing a sample engagement letter that demonstrates the relevant 
portions to be included in attorney-client communications). 

132  See McCoy v. Louisiana, 138 S. Ct. 1500, 1505 (2018) (holding that the “defendant 
has the right to insist that counsel refrain from admitting guilt, even when counsel's 
experienced-based view is that confessing guilt offers the defendant the best chance to avoid 
the death penalty”). 
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B. Zeal and Duty Are a Dynamic Pair 

Zealous advocacy and fulfilling the duties of an officer of the court are 
often pitted against one another.133 Courts and the Model Rules both state 
that while zeal is necessary, obligations as an officer of the court 
supersede what may otherwise be done in the name of zeal.134 But what if 
this provision is in place not because—pitted against each other, one must 
“win”? What if the provision is in place because an attorney can be a 
zealous advocate by fulfilling their duties as an officer of the court? 

Let us apply this to the circumstances in Azar v. Garza. There, 
counsel for Ms. Garza clearly believed, as expressed in the Brief in 
Opposition to the Petition, that effectuating the abortion without the 
government’s knowledge in the early morning hours of October 25 was 
how to most zealously advocate for their client.135 They achieved the result 
desired: Ms. Doe was able to terminate her pregnancy. Isn’t this what 
zealous advocacy is all about—achieving the client’s objective?  

However, there were additional results that effected clients beyond 
Ms. Doe. First, these circumstances cast doubt on counsel’s credibility to 
the court and to other members of the bar. Claims that the conduct was 
made in zealous representation of a client and without any affirmative 
misstatements do not provide much assurance in later proceedings where 
the court and opposing counsel are left to wonder if they have phrased all 
questions in a way that ensures a clear answer should the need for it arise 
in the future. This potentially harms the counsel’s ability to zealously 
advocate for that client in later proceedings or other clients. Second, Ms. 
Garza was attempting to bring her claims as a class action on behalf of all 
pregnant minors held in ORR custody.136 The action that took place in 
between the D.C. Circuit’s decision and the opportunity for the Supreme 
Court to consider a stay resulted in vacatur of the earlier proceedings 
without any Supreme Court order on the merits regarding the request for 
emergency relief.137 Ms. Garza arguably had an obligation, as a potential 
class representative, to represent the interests of other members of the 
class.138 The actions taken surreptitiously on behalf of Ms. Garza 
precluded other potential class members from the full redress potentially 
available in a timely manner if counsel had fully disclosed their intent.  

                                                      
133  Cohen, supra note 70, at 353–54. 
134  Azar v. Garza, 138 S. Ct. 1790, 1793 (2018); MODEL RULES OF PROF’L CONDUCT r. 

3.3 cmt. 2. 
135  See Brief in Opposition to Petition, supra note 1, at 23, 30–31 (arguing that Ms. 

Garza’s counsel had no obligation to notify the government regarding Ms. Garza’s abortion 
procedure). 

136  Id. at 6–7. 
137  Garza, 138 S. Ct. at 1792–93. 
138  Brief in Opposition to Petition, supra note 1, 18–19. 
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The result of a stay application to the Supreme Court in this case 
would have been is unknown because of the intervening abortion. Thus, 
in terms of reaching the client’s objective alone, it is impossible to 
determine the eventual outcome. Some may interpret this effort as an 
effective means of zealously advocating for Ms. Garza. However, Ms. Doe 
and other potential class members did not hire an independent “fixer” 
whose objective was solely to assist her in obtaining an abortion. Instead, 
through Ms. Garza, she retained attorneys. She retained attorneys, 
admitted to the relevant bar, in order to help her obtain an abortion 
through the justice system. Circumventing the path of review without 
transparency to the adversarial party, or the reviewing court, was not 
representation that required an attorney. 

CONCLUSION 

Attorneys must fulfill a variety of functions including the 
indispensable zealous advocate and officer of the court roles. As a zealous 
advocate, the attorney must work on behalf of the client to provide legal 
services to the full extent allowed in the law.139 As an officer of the court, 
the attorney must maintain his/her integrity to the court through candor, 
professionalism, and compliance with its requirements.140  

The Model Rules, and its Comments, provide helpful guidance on how 
to fulfill these roles in daily practice. However, the nuances of life can 
produce areas where it is difficult to discern what action most 
appropriately applies with the Rules holistically. In those cases, attorneys 
should err on the side of candor to the court for material matters when 
doing so would not violate a protected client confidence.  

Attorneys should inform their clients during the engagement process 
of their responsibilities to the court to act and speak honestly, their duty 
to protect certain client’s confidences, even to the court, and that they have 
obligations as members of the bar that preclude them from seeking to 
accomplish the client’s goals by whatever means necessary. In cases where 
the values associated with a zealous advocate and an officer of the court 
seem to collide within a just legal framework, an attorney should 
determine whether material facts or client confidentiality are implicated 
and, if not, exercise his/her obligations to the court. This is expected as a 
professional member of the bar and will actually provide more effective 
advocacy to both the particular client and future clients.  
 

                                                      
139  See supra Part I.A. and accompanying text. 
140  See supra Part I.B. and accompanying text. 
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“We often need to lose sight of our priorities in order to see them.”1 

INTRODUCTION 

Legal education lost sight of its priorities for over a century.  The 
implications of that loss have rippled through law schools, the legal 
profession, and civic society.  Although never perfect, the legal profession 
up until the late nineteenth century made service to the common good a 
reality and not a platitude.  Leaders of the legal profession from the birth 
of our nation up until the late nineteenth century encouraged lawyers to 
aspire to lofty moral and ethical principles.  The law schools of this period 
evidenced a sense of priorities that valued integrity, courage, practical 
wisdom, and justice.  From the start of their training, students learned 
that cultivating values such as these was as important as learning legal 
doctrine and skills.  They understood they were being educated to become 
the well-rounded, principled public citizens necessary to serve in the noble 
profession of law. 

One primary lesson from the two landmark reports on legal 
education, the Carnegie Institute for the Advancement of Teaching and 
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Learning’s Educating Lawyers2 (“Carnegie Report”), and the Clinical 
Legal Education Association’s Best Practices for Legal Education3 (“Best 
Practices Report”), has been their observation that modern law schools 
have not only failed to equip students for the ethical challenges of practice, 
but also have damaged students psychologically, emotionally, and 
spiritually.4 Students may graduate with heightened reasoning skills, but 
they pay a high price for those skills. They lose their “ideals, ethical 
values, and sense of self.”5 Recent studies add that many law students 
struggle with substance abuse and mental health issues, underscoring the 
call for law schools to be more proactive in cultivating their students’ 
professional identity.6  

The Carnegie and Best Practices Reports accept the reality that 
unless professional and ethical foundations begin in law school, a lawyer 
is unlikely spontaneously to develop a principled method of practice. 
During law school students need to become aware of their vulnerabilities 
at the same time they consider how their values will be tested in law 
practice.7 To achieve this goal, the Carnegie and Best Practices Reports 
endorse the “pervasive” method of teaching ethics—an approach by which 
schools “incorporate ethical issues into the full range of doctrinal 
courses.”8 Under this method, students learn more than solely the rules of 
professional conduct; the Carnegie Report astutely observes: “When legal 

                                                      
2  WILLIAM M. SULLIVAN ET AL., EDUCATING LAWYERS: PREPARATION FOR THE 

PROFESSION OF LAW (2007). 
3  ROY STUCKEY AND OTHERS, BEST PRACTICES FOR LEGAL EDUCATION (2007). The 

follow-up book to Best Practices, Building on Best Practices, continues the original report’s 
call for law schools to do more to help cultivate their students’ professional identity.  See 
Larry O. Natt Gantt, II & Benjamin V. Madison, III, Teaching Knowledge, Skills, and Values 
of Professional Identity Formation, in BUILDING ON BEST PRACTICES: TRANSFORMING LEGAL 
EDUCATION IN A CHANGING WORLD 252, 253–55 (Deborah Maranville et al. eds., 2015) 
(stating that this section of the book builds on Best Practices and discusses what it means to 
be a legal professional). 

4  See, e.g., SULLIVAN ET AL., supra note 2, at 140–42 (explaining that the way law 
schools teach can deemphasize professionalism and ethical concerns).  

5  STUCKEY, supra note 3, at 24 (quoting Gerald F. Hess, Heads and Hearts: The 
Teaching and Learning Environment in Law School, 52 J. LEGAL EDUC. 75, 78–79 (2002) 
(“[The curriculum] teaches that tough-minded analysis, hard facts, and cold logic are the 
tools of a good lawyer, and it has little room for emotion, imagination, and morality. For some 
students, ‘learning to think like a lawyer’ means abandoning their ideals, ethical values, and 
sense of self.”)). 

6  See NAT’L TASK FORCE ON LAWYER WELL-BEING, THE PATH TO LAWYER WELL-
BEING: PRACTICAL RECOMMENDATIONS FOR POSITIVE CHANGE 7 (2017), https://www. 
americanbar.org/content/dam/aba/images/abanews/ThePathToLawyerWellBeingReportFIN
AL.pdf (discussing results from a survey of over 3,300 law students in 2016 Survey of Law 
Student Well-Being). 

7  See, e.g., SULLIVAN ET AL., supra note 2, at 14, 126–27 (discussing the importance 
of developing a professional identity in addition to legal knowledge in preparation for law 
practice). 

8  Id. at 151. 
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ethics courses focus exclusively on teaching students what a lawyer can 
and cannot get away with, they can inadvertently convey a sense that 
knowing this is all there is to ethics.”9 

As writings responding to this call for the pervasive method have 
underscored, the traditional method of teaching legal ethics—one required 
course that often focuses on the American Bar Association Model Rules of 
Professional Conduct (“Model Rules”)—is woefully insufficient to instill in 
students the principled grounding needed for service in the legal 
profession.10 The Model Rules are a limited expression of some of the 
duties of lawyers. Geoffrey Hazard, chief architect of the Model Rules, 
noted that these rules were intended to be “a code of legal standards, not 
of ethics.”11 Similarly, Robert Kutak, chair of the ABA commission charged 
with drafting the Model Rules, wrote, “[w]hat lawyers . . . have failed to 
appreciate is that ethics is not what the Model Rules concern; the Model 
Rules are about the law of lawyering.”12  The regulatory standards that 
govern a lawyer’s ability to practice represent only a subset of that which 
a lawyer must learn and abide by to practice ethically.  In other words, a 
lawyer who seeks a professional identity that will habitually lead to 
decisions and conduct that reflect ethical and moral sensitivity must go 
beyond the Model Rules to find the values and guidance necessary for a 
well-developed moral compass.   

The thesis of this article is that early American law schools provided 
a model of the pervasive method of teaching ethical principles from which 
we can borrow and adapt to the modern law school. The earliest law 
schools typically explained to students what it meant to be a lawyer—not 
just in the sense of what analysis would be involved, but the entire 
experience of exercising judgment, counseling clients, protecting the 
rights of others, and being a public citizen.13 Moderns might consider the 
historical approach to be idealistic. These early law schools did not 
hesitate to hold up the ideal of the “lawyer-statesmen” and to inform 
students that an understanding of ethics—not just rules or standards of 

                                                      
9  Id. at 149. 
10  See, e.g., Benjamin V. Madison, III & Larry O. Natt Gantt, II, The Emperor Has 

No Clothes, but Does Anyone Really Care? How Law Schools Are Failing to Develop Students’ 
Professional Identity and Practical Judgment, 27 REGENT U. L. REV. 339, 374–75 (2015). 
Such courses may also focus on the regulatory rules adopted by the state where the students 
in the course will most likely be licensed. These rules typically follow the Model Rules, so 
any difference in focus is not significant here. 

11  GEOFFREY C. HAZARD, JR. & DEBORAH L. RHODE, THE LEGAL PROFESSION:  
RESPONSIBILITY AND REGULATION 109 (3d ed. 1994). 

12  Robert J. Kutak, The Law of Lawyering, 22 WASHBURN L.J. 413, 413 (1983). In 
addition, the National Conference of Bar Examiners plainly states that the Multistate 
Professional Responsibility Exam “is not a test to determine an individual’s personal ethical 
values.” Multistate Professional Responsibility Examination, NAT’L CONF. B. EXAMINERS, 
http://www.ncbex.org/exams/mpre/ (last visited Jan. 26, 2019). 

13  See infra notes 56–65 and accompanying text. 
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conduct, but the broader questions of right and wrong—was part of their 
development as professionals.14 The methods of early law schools worked 
well, by all accounts, and lawyers well into the nineteenth century 
educated in these schools appear to have had a strong sense of values and 
of their role in society.15 With modifications to reflect advances in 
pedagogy and changes in the profession, modern law schools can benefit 
from examining how these early law schools integrated ethical formation 
into their model.  When modern schools help their students develop a 
sense of who they are, what their values are, and how those values will 
likely be tested in law practice, these schools better prepare students by 
ensuring they know not only legal concepts and reasoning, but also how 
to exercise practical judgment in law practice. In a sense, therefore, these 
schools will rediscover their priorities.  This rediscovery should benefit the 
students, the profession, and society. 

Before proceeding into a review of ethical formation practices in law 
schools, two misconceptions about the process of professional identity 
formation deserve attention. First, some question whether law schools can 
impact their students’ moral development because students will have 
already developed their character by the time they are in law school.16 The 
answer to this objection is that it rests on a false premise. Unlike one’s 
intelligence quotient, a person’s moral development continues well into 
middle age, and probably even later.17  

The other frequent misconception is that law schools, by not 
proactively dealing with professional value formation, are somehow 
                                                      

14  See infra notes 114–16 and accompanying text. 
15  See infra notes 140–49 and accompanying text; see also Davison M. Douglas, The 

Jeffersonian Vision of Legal Education, 51 J. LEGAL EDUC. 185, 186–87, 186 n.4, 189–90 
(2001) (recounting how although the apprenticeship model was the primary method of legal 
training until the second half of the nineteenth century, early law school graduates exhibited 
wide public influence); Mark L. Jones, Fundamental Dimensions of Law and Legal 
Education: An Historical Framework – A History of U.S. Legal Education Phase I: From the 
Founding of the Republic Until the 1860s, 39 J. MARSHALL L. REV. 1041, 1081, 1162–63 
(2006) (observing how although the majority of lawyers during this period were not educated 
in law schools, many law school graduates become leaders in the legal profession and held 
“prominent” positions in politics). 

16  SULLIVAN ET AL., supra note 2, at 133. 
17  See Cheryl Armon & Theo L. Dawson, Developmental Trajectories in Moral 

Reasoning Across the Life Span, 26 J. MORAL EDUC. 433, 433–34, 447–48 (1997) (presenting 
research findings that moral development can occur even into middle age); see also Paul T. 
Wangerin, Objective, Multiplistic, and Relative Truth in Developmental Psychology and 
Legal Education, 62 TUL. L. REV. 1237, 1273–74 (1988) (discussing the impact of higher 
education on moral development). Indeed, the authors of the Carnegie Report commented on 
this point in response to students who expressed the inaccurate assumption that one’s moral 
development was fixed by law school. SULLIVAN ET AL., supra note 2, at 133. As the Report 
noted, findings in the field of psychology demonstrate the moral development continues into 
adulthood and that “higher education can promote the development of more mature moral 
thinking.”  Id. at 134; see also Madison & Gantt, supra note 10, at 368–71 (discussing various 
research on individuals’ moral development). 
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staying neutral on the matter.18 The first response to the stay-neutral 
message is that, although it may sound appealing, it too rests on a false 
premise. One cannot teach law without taking some position on ethical 
values. The legal profession was built on the exercise of judgment on 
behalf of a client. The Model Rules—though they are not a complete 
ethical code—do stand for a number of normative values, such as 
honesty19 and diligence.20 Moreover, those who believe that law schools are 
neutral in the matter of value formation and ethical development 
entertain an illusion. The process of teaching law solely to develop 
students’ intellect—without discussing the relevance of values—itself 
sends a message on ethics, i.e., that ethical formation is unimportant or 
at least far less important than analytical prowess and academic 
performance.21 As both the Carnegie and Best Practices Reports maintain, 
when law faculty routinely ignore—or even explicitly rule out-of-bounds—
the ethical social issues embedded in the cases or laws under discussion, 
whether they mean to or not, they  

are teaching students that ethical-social issues are not important to the 
way one ought to think about legal practice.  This message shapes 
students’ habits of mind, with important long-term effects on how they 
approach their work. Conversely, when faculty discuss ethical-social 
issues routinely in courses, clinics, and other settings, they sensitize 
students to the moral dimensions of legal cases.22 
In Teaching Values: A Dilemma, Professor Katharine Bartlett 

directly addresses this myth that we cannot address values in teaching.23 
In so doing, she recognizes the “dilemma” she perceives as inherent in 
addressing this field. First, professors cannot really be value neutral and 
“we merely mask our lack of neutrality by failing to address it.”24 As she 
continues, “[W]e must ‘teach values’ both because we cannot do otherwise 
and because it is right to do so . . . .”25 Second, Professor Bartlett observes 
that law professors cannot truly inculcate values in students because they 
are individual moral actors who come to law school with certain influences 

                                                      
18  SULLIVAN ET AL., supra note 2, at 135–36. 
19  See, e.g., MODEL RULES OF PROF’L CONDUCT r. 3.1, 3.3, 4.1 (AM. BAR ASS’N 2018) 

(stating the requirement for honesty in various situations). 
20  See, e.g., id. r. 1.3 (stating the requirement for diligence in client representation). 
21  See SULLIVAN ET AL., supra note 2, at 31, 140 (discussing the emphasis that law 

schools place on competition and academic achievement while taking professional and moral 
identity for granted). 

22  Id. at 140; see also Daisy Hurst Floyd, Reclaiming Purpose ̶ Our Students’ and Our 
Own, L. TCHR., Spring 2003, at 1, 1–2 (discussing students reporting feeling reassured when 
they hear lawyers discuss their successful searches for meaning).  

23  Katharine T. Bartlett, Teaching Values: A Dilemma, 37 J. LEGAL EDUC. 519, 519 
(1987). 

24  Id. 
25  Id.  
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and views and who will not automatically abandon those.26 The tension 
between these competing realities, however, ought not to deter us from 
the crucial task of addressing value formation.27 Indeed, professors should 
accept discussion and development of values as a challenge. The challenge 
requires our keeping in mind the difference between the professor’s 
values, those of the legal profession, and the students’ values at whatever 
stage in the moral development process students then find themselves. 
Therefore, instead of pretending not to deal with values—and sending a 
message that undermines the profession and our students—law schools 
need to engage the topic directly while recognizing the tensions inherent 
in doing so.28 

Another response to the stay-neutral message is that it overlooks that 
the fundamental purpose of professional education is to create 
professionals.  Scholars who study the professions in other contexts affirm 
that developing professional identity relates to an acculturation process 
in which the emerging professional becomes part of the professional 
“community,” learns the language of the community, and understands the 
attitudes and values of the profession.29  As Best Practices reasons and as 
noted above, teaching values is an “unavoidable” part of the education 
process.30 And it becomes even more central in professional education 
which is where, as the Carnegie Report observes, “the profession puts its 
defining values . . . on display.”31  Educating students in those values is 
thus an essential obligation of legal education.    

This Article unfolds in three parts. Part I examines how legal 
educators in America, from colonial times through the late nineteenth 
century, sought to teach aspiring lawyers both legal analysis and the 
study of—and reflection on—ethical and moral principles underlying the 
law.  Part II considers how a variety of influences led to a de-emphasis on 
ethical formation in the instruction of law students and to the 
development of teaching legal analysis as the primary mission of law 
schools.  This part also discusses related changes in the legal profession 
which accompanied these changes in legal education.  Part III explores 
the elements of early law school education on values and provides 

                                                      
26  Id. at 519–20. 
27  Id. at 521. 
28  See Madison & Gantt, supra note 10, at 372–73 (discussing other views on how law 

school teaches values by avoiding them); see also Roger C. Cramton, The Ordinary Religion 
of the Law School Classroom, 29 J. LEGAL EDUC. 247, 256 (1978) (discussing the reasoning 
for the law teacher’s hesitance to discuss values with her students). 

29  Donna M. Gibson et al., Professional Identity Development: A Grounded Theory of 
Transformational Tasks of New Counselors, 50 COUNS. EDUC. & SUPERVISION 21, 22 (2010). 

30  STUCKEY, supra note 3, at 60 (“Teaching values is considered to be an unavoidable 
part of all educators’ functions.”). 

31  SULLIVAN ET AL., supra note 2, at 4. 
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recommendations on how these elements can be integrated into modern 
law school teaching.  

 

PART I: THE ROLE OF MORAL AND ETHICAL FORMATION IN LAW SCHOOL 

EDUCATION IN AMERICA—PAST AND PRESENT 

The study of philosophy, ethics, and morals in American legal 
education differs markedly in the “historical era” (the period spanning the 
nation’s founding through the 1870s) and in the “modern era” (the 1870s 
through the present). In the historical era, law schools varied in the degree 
to which they taught philosophy, ethics, and morality; but nearly all 
included some elements of these disciplines in their approach to 
developing lawyers.32 The early legal academy realized that to mold 
well-rounded lawyers with the capacity for wise judgment, law students 
needed to be exposed to readings in moral and ethical philosophy.33 These 
law schools also recognized the need to help students form their 
professional values as they studied law. Through this process, students 
learned how to exercise practical wisdom in everyday practice. 

A. Education in Ethics and Value Judgments in Early Legal Education 

The genesis of early American law schools tells us a great deal about 
the degree to which lawyers were viewed as leaders before the Civil War.34 
Law schools arose in the early nineteenth century because many in the 
profession saw the prevailing lawyer-apprentice method of legal training 
as inadequate to prepare students fully for law practice.35 The 
lawyer-apprentice model operated as such: an aspiring lawyer worked 
with a practicing attorney, watched that attorney in practice, “read” the 
law, and ultimately became a lawyer.36 From the beginning of the country 
well into the nineteenth century, most lawyers obtained the training 
needed to be admitted to the bar through this apprenticeship model.37 A 
drawback of the apprenticeship model was that the quality of mentors 
varied widely and affected how an apprentice learned not only the law but 

                                                      
32  See Jones, supra note 15, at 1158–59 (discussing the varied breadth of law school 

curricula); see also infra notes 99–110 and accompanying text. 
33  See infra notes 99–100 and accompanying text. 
34  Douglas, supra note 15, at 185–87.  
35  See id. at 190–92 (discussing criticism of the lawyer-apprentice method). 
36  Brian Moline, Early American Legal Education, 42 WASHBURN L.J. 775, 780–81 

(2004). The lawyer-apprentice model involved a contract between a practicing lawyer, who 
provided instruction on the law in return for a negotiated fee, and the apprentice. The 
apprentice was supposed to study “the theoretical and practical aspects of law by individual 
study, by observing his mentor and other lawyers . . . and . . . by direct instruction and 
supervision.” Id.  

 37  LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN LAW 278 (1973) [hereinafter 
FRIEDMAN, 1st ed.]; Douglas, supra note 15, at 189; Jones, supra note 15, at 1062. 
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also ethical values.38 Not surprisingly, the evidence we have suggests a 
wide range of skills among mentors in their legal, ethical, and leadership 
abilities.39 

As alternatives to the apprenticeship model, two educational 
innovations emerged in the late 1700s and early 1800s: the development 
by practitioners of independent “proprietary” law schools and the 
formation of law schools affiliated with existing colleges and 
universities.40 Both schools provided more uniform quality of teaching and 
mentoring than the traditional lawyer-apprentice model.41 The first 
proprietary law school, and probably the most well-known, was founded 
by Judge Tapping Reeve in 1784 in Litchfield, Connecticut.42 The 
Litchfield model was rather narrow in its curricular focus, and the school 
closed in 1833.43 Other proprietary law schools were founded, and more 
law students were trained in these schools in the late eighteenth and early 
nineteenth centuries than in the college and university-based law 
schools.44 The innovations in these latter schools, however, were more 
highly influential and had lasting effects on legal education;45 and these 
schools are the focus on this article. 

The first chairs of law established at colleges and universities were 
the College of William and Mary (1779), the College of Philadelphia (1790) 
(which merged, soon thereafter, with the University of Pennsylvania), 
Columbia College (1793), Transylvania University (1799), and the 
University of Maryland (1816).46 At these early schools, the law programs 
were part of the general college or university curriculum.47 The 
development of law schools or law programs separate from the university 
began with the founding of Harvard Law School in 1817.48 The judges and 
lawyers who founded the college and university law schools saw the 
shortcomings of the lawyer-apprentice method and recognized that 
aspiring lawyers needed a broader foundation in a variety of disciplines, 
including a firm grounding in the theoretical principles of law, 

                                                      
38  See LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN LAW 98 (2d ed. 1985) 

(discussing the various experiences that apprentices had during their apprenticeships) 
[hereinafter FRIEDMAN, 2d ed.]. 

39  See Moline, supra note 36, at 782 (discussing how some mentors acted without 
concern for their apprentice, while others performed admirably); see also Douglas, supra note 
15, at 191 (noting that respected lawyers were often below-average mentors). 

40  Douglas, supra note 15, at 192. 
41  Jones, supra note 15, at 1063–64, 1089–90. 
42  FRIEDMAN, 1st ed., supra note 37, at 279; Jones, supra note 15, at 1066. 
43  FRIEDMAN, 1st ed., supra note 37, at 279; Jones, supra note 15, at 1066. 
44  Douglas, supra note 15, at 210. 
45  Id. at 210–11. 
46  Jones, supra note 15, at 1069. 
47  Id. 
48  Id. at 1080–81. 
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government, and history.49 Specifically, these pioneers in American legal 
education made ethical formation a priority in the aspiring lawyer’s 
training.50 Contemporary scholars reason that many of these pioneers 
viewed their responsibility not only to educate legal practitioners but also 
to foster in them public virtue and prepare them as future leaders of the 
country.51  

In the historical era, these law schools embraced several objectives 
aimed toward cultivating professional values. First, educators had a clear 
mission and vision that focused on the ethical identity of the lawyer and 
on teaching students how to exercise practical wisdom and reflect 
civic-mindedness.52 Second, law schools embraced a comprehensive 
curriculum that incorporated a broad range of subjects, including ethics 
and philosophy–subjects that received as much attention as did legal 
reasoning and analysis.53 Third, committed professors, many of whom 
often also practiced law, mentored law students and modeled the qualities 
of an excellent lawyer.54 Each of the above characteristics of early law 
schools will now be addressed separately. 

1. Mission 

At our nation’s founding and thereafter, a guiding principle for the 
legal profession was Thomas Jefferson’s vision of the “lawyer statesman” 
or the “citizen lawyer.”55 In preparing themselves to fill the role of citizen 
lawyer or statesmen, law students knew the mission of law school. They 

                                                      
49  See id. at 1088–89 (discussing the broader approach to the law school curriculum 

taken by several law schools, including The University of Virginia); see also Douglas, supra 
note 15, at 200–02 (discussing the practice of George Wythe teaching his students based on 
a broad legal curriculum). 

50  See John T. Baker, Citizen Lawyers The Past, Present, and Future of the Legal 
Profession, 38 COLO. LAW., Sept. 2009, at 99, 100 (discussing early American legal educators’ 
priority of raising up honorable citizen-lawyers). 

51  Jones, supra note 15, at 1071–72, 1082–83. 
52  Id. at 1152–64. 
53  See DAVID HOFFMAN, A COURSE OF LEGAL STUDY; RESPECTFULLY ADDRESSED TO 

THE STUDENTS OF LAW IN THE UNITED STATES 38–61 (Baltimore, Coale & Maxwell 1817) 
(discussing recommended reading for Hoffman’s course of study, including the Bible, as well 
as various philosophical and ethical works, including Aristotle’s Politics) [hereinafter 
Hoffman 1st ed.]; Jones, supra note 15, at 1088–89, 1191–92 (discussing the broad course of 
study in the Virginia curriculum); Moline, supra note 36, at 794 (discussing Hoffman’s course 
of study and how it included moral and ethical works in addition to legal and political 
subjects). 

54  Jones, supra note 15, at 1076 (discussing James Kent’s goal of familiarizing his 
students with moral philosophy, as well as training them in practical skills); Moline, supra 
note 36, at 794, 797 (discussing James Kent’s role as both professor and practitioner, and 
Isaac Parker’s emphasis on combining theoretical and practical training). 

55  See Baker, supra note 50, at 99–100 (discussing Jefferson’s belief that the 
American Republic needed virtuous leaders and that lawyers were well positioned to provide 
the direction needed); Douglas, supra note 15, at 185 (discussing the role that Jefferson 
envisioned for American lawyers). 
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were being trained not only in the content of government and law, but also 
in questions of how to develop and exercise public virtue and how to devote 
themselves to the common good.56 Aspiring lawyers aimed for “the twin 
virtues of practical wisdom and civic-mindedness” in politics, in law 
practice, in judging, and in law teaching.57 Lawyers promoted the public 
good by displaying good moral character on behalf of those for whom they 
deliberated (if politicians or judges) or represented (if practicing 
lawyers).58 

Many of those who led the American Revolution were lawyers,59 and 
for them the values they discussed were part of the fabric of their lives. 
Those who had fought for independence and for ideals such as those set 
forth in the Declaration of Independence, The Federalist Papers, and the 
United States Constitution believed the young republic would not 
necessarily thrive without a class of leaders who continued to be 
guardians of these ideals.60 Law schools arose to best prepare future 
generations of lawyers as leaders to accept the challenge of developing the 
ideals of their new republic through guided practice, comprehensive 
scholarship, and intentional formation of virtuous character.61  

Early law teachers sought to develop these twin virtues of practical 
wisdom (or prudence) and civic-mindedness in their students.62 As scholar 
Paul Carrington adds, “University law teaching was in antebellum times 
often done by judges . . . . The public morality that these teachers espoused 

                                                      
56  Douglas, supra note 15, at 194. 
57  Jones, supra note 15, at 1192–93. 
58  See Jones, supra note 15, at 1124–25 (discussing the importance to the lawyer-

statesman of modeling good moral character and practical wisdom and of showing care and 
concern for others). 

59  See Justin Simard, The Birth of a Legal Economy: Lawyers and the Development of 
American Commerce, 64 BUFF. L. REV. 1059, 1074 (2016) (discussing the importance of law 
and lawyers during the American Revolution and the early stages of American government); 
see also Signers of the Declaration of Independence, NAT’L ARCHIVES, https:// 
www.archives.gov/files/founding-docs/declaration_signers_gallery_facts.pdf (noting that 
twenty-five of the fifty-six signers of the Declaration of Independence were lawyers). 

60  See Douglas, supra note 15 at 194 (explaining Thomas Jefferson’s and others’ belief 
in propagating certain ideals among the next generation of lawyer-statesmen). 

61  Id. at 185, 194. Jefferson’s sophisticated vision of lawyers, education, and 
preservation of American republican government incorporated the dependence on virtuous 
leadership that would place the public interest before the lawyer’s private interest. Id. In 
the 1820s, Justice Joseph Story recognized the influence of Jefferson’s vision of legal 
education: “many of our most illustrious statesman have been lawyers; but they have been 
lawyers liberalized by philosophy and a large intercourse with the wisdom of ancient and 
modern times.” Id. at 186–87 (quoting Benjamin R. Barber, Education and Democracy: 
Summary and Comment, in THOMAS JEFFERSON AND THE EDUCATION OF A CITIZEN 134, 148 
(James Gilreath ed., 1999)); see also Jones, supra note 15, at 1156 n.402 (connecting law 
teachers’ focus on public virtue to Thomas Jefferson’s vision on legal education). 

62  ANTHONY T. KRONMAN, THE LOST LAWYER 154 (1993). 
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was closely related to classical notions of civic virtue.”63 These law 
teachers “were consciously engaged in moral education: they sought to 
prepare [their students] for public life in a democracy. They taught law as 
an act of patriotism. What they sought was to inculcate standards of public 
conduct appropriate to popular self-government subject to constitutional 
constraints.”64  

In his excellent book, The Lost Lawyer, Yale Law Professor Anthony 
Kronman examines these twin character virtues in detail.  In describing 
practical wisdom, Kronman explains that the “lawyer-statesman” ideal of 
this period exhibited “extraordinary deliberative power” and “good 
judgment” and was an excellent counselor to his clients because he 
possessed certain qualities of character and temperament, such as being 
“more calm and cautious than most people and better able to sympathize 
with a wide range of conflicting points of view,” thus “show[ing] . . . a 
balanced sympathy toward the various concerns of which his situation (or 
the situation of his client) requires that he take account.”65  Regarding 
civic-mindedness, Kronman emphasizes that the lawyer-statesman was 
“a devoted citizen [who] cares about the public good and is prepared to 
sacrifice his own well-being for it” and who has “special talent for 
discovering where the public good lies and for fashioning those 
arrangements needed to secure it.”66 

In this vein of promoting public virtue, David Hoffman at the 
University of Maryland advanced a mission that focused on developing 
the ethical and moral character of its law students. In 1836 he published 
a legal code for professional conduct.67 Called “Hoffman’s Fifty 
Resolutions,” this code embraces more than fixed ethical rules.68 It 
includes spiritual ethics—the kind of values and principles that reflect the 
ethical and moral formation of the lawyer who, as this era of leaders 
expected, could provide wise counsel and professional representation.69 
Hoffman’s ethical approach was premised on the concept of honor.70 “He 
used the words ‘honour,’ ‘honourable,’ or ‘honourably’ thirteen times in his 
seven-and-one-half page essay on professional deportment in the second 

                                                      
63  Paul D. Carrington, Hail! Langdell!, 20 L. & SOC. INQUIRY 691, 697 (1995) 

[hereinafter Carrington, Hail! Langdell!]. 
64  Paul D. Carrington, The Theme of Early American Law Teaching: The Political 

Ethics of Francis Lieber, 42 J. LEGAL EDUC. 339, 340 (1992) (emphasis added) [hereinafter 
Carrington, Francis Lieber]. 

65  KRONMAN, supra note 62, at 15–16.  
66  Id. at 14. 
67  Jeremy M. Miller, Legal Ethics and Classroom Teaching: The Apology, 14 

WIDENER L.J. 365, 429–30 (2005). 
68  Id. 
69  Id. at 430–31. 
70  Michael Ariens, Lost and Found: David Hoffman and the History of American 

Legal Ethics, 67 ARK. L. REV. 571, 572 (2014). 
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edition of his work, A Course of Legal Study.”71  As summarized by one 
scholar of Hoffman’s work, according to Hoffman: “A gentleman was 
accorded honor by the public based on its perception that his actions were 
right. Actions falling below the standard of public morality were therefore 
dishonorable. Thus, ‘[w]hat is morally wrong, cannot be professionally 
right, however it may be sanctioned by time or custom.’”72 Hoffman’s 
conception of honor thus demanded that lawyers preserve an honorable 
reputation among the public.73 Although some have linked his conception 
of honor to his elitist view of the role of lawyers in society,74 what is most 
noteworthy in this discussion is Hoffman’s recognition that lawyers 
should uphold virtues and do more than solely advocating the wishes of 
their clients.75 

Justice Joseph Story, who became Dane Professor of Harvard Law in 
1829 prior to his appointment to the United States Supreme Court, 
praised Hoffman’s approach.76 Story endorsed Hoffman’s broad liberal 
arts curriculum in teaching law and the pervasive treatment of ethics as 
integral to lawyers’ development.77 Harvard’s curriculum did not require 
the wide-ranging readings that characterized the Hoffman approach.78 
Nevertheless, Harvard recommended as reading for its students materials 
comparable to those in Hoffman’s syllabus.79 The extent to which Harvard 
engaged students in the methods Hoffman employed is unclear.80 
Conversely, William and Mary and the University of Virginia employed at 
least some of the same methods as Hoffman used at the University of 
Maryland.81 

                                                      
71  Id. at 594 (citing 2 DAVID HOFFMAN, A COURSE OF LEGAL STUDY, ADDRESSED TO 

STUDENTS AND THE PROFESSION GENERALLY 744–51 (Baltimore, Joseph Neal 2d ed. 1836) 
(1817) [hereinafter HOFFMAN 2d ed.]). 

72  Id. at 572–73 (alteration in original) (quoting HOFFMAN 2d ed., supra note 71, at 
765). 

73  See id. at 600 (discussing the importance of honor and reputation formed by public 
actions). 

74  Id. at 594–95. 
75  For instance, Hoffman opined that lawyers should not advocate for any claim or 

defense that “ought not, to be sustained” because assisting the client in such a case “would 
be lending [the lawyer] to a dishonourable use of legal means.” HOFFMAN 1st ed., supra note 
53, at 754. 

76  Jones, supra note 15, at 1074, 1084. 
77  See id. at 1074 (discussing Story’s endorsement of Hoffman’s approach). 

Notwithstanding his praise, Story failed to integrate into Harvard’s approach the same 
degree of breadth of disciplines as in Hoffman’s method. See Moline, supra note 36, at 794 
(discussing the doubt Story expressed that the curriculum could be taught in the time 
Hoffman believed it could be taught).  

78  Jones, supra note 15, at 1084–86.   
79  Id. at 1086. 
80  Id. at 1087. 
81  Id. at 1088–89, 1088 n.162.  
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Carrington considers the writings of Francis Lieber, published in 
1838 and 1839, as a good articulation of the aspects of public virtue that 
most law teachers taught in law schools from 1779 at least until the Civil 
War.82 Lieber first taught law at the University of South Carolina from 
1835 to 1856 and then at Columbia University from 1857 to 1872.83 When 
Lieber died in 1872, Carrington calls him “the most renowned American 
law teacher” at the time.84  

In describing the general standards of public conduct articulated by 
Lieber, Carrington states that “[f]or Lieber, as perhaps for other 
Americans of his generation, public virtue was better termed ‘patriotism,’” 
and that “Lieber’s patriot . . . makes public decisions in the public interest 
as measured by public values and the public good.”85 In Carrington’s view, 
Lieber’s work reflected his “effort to coordinate individual rights with the 
duties of citizens and public officers in a constitutional democracy.”86 
Lieber “was preoccupied chiefly with process, with the manner in which 
political and legal power is exercised and with the spirit in which public 
decisions are made. What he sought to provide was an intellectual process 
or a discipline for the consideration of public issues . . . .”87 Summarizing 
Lieber’s “process values,” scholar Mark Jones states: 

Lieber advocated the exercise of wise and independent judgment by 
decision-makers who are familiar with their country’s history, culture, 
and sources of public values found in that culture and its literary 
tradition as well as in properly interpreted and applied public 
instruments, and who are honest, realistic, intellectually courageous, 
self-aware, calm, self-restrained, and anti-dogmatic, being able and 
willing to understand others’ viewpoint and to compromise in order to 
conserve the whole, as well as to accept responsibility for adverse 
consequences resulting from their decision-making.88 

                                                      
82  Carrington, Francis Lieber, supra note 64, at 340. 
83  Id. at 356, 361, 367. 
84  Id. at 356. 
85  Id. at 383. 
86  Id. at 368. 
87  Id. at 370. 
88  Jones, supra note 15, at 1154 n.400 (emphasis added) (citing Carrington, Francis 

Lieber, supra note 64, at 372–86). Carrington notes that these values resemble those of 
Jefferson and Hamilton, who, although political rivals, reasoned that “popular self-
government could be sustained only if its leaders were morally constrained to respect 
opposing interests and seek common ground, or political fraternity.” Carrington, Hail! 
Langdell!, supra note 63, at 695–96.  See generally Mark L. Jones, Fundamental Dimensions 
of Law and Legal Education: Perspectives on Curriculum Reform, Mercer Law School’s 
Woodruff Curriculum, and . . . “Perspectives,” 63 MERCER L. REV. 975 (2012) (discussing 
Jones’ larger goal of making the case for reliberalizing U.S. legal education). 
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In sum, the mission of law schools in the historical period focused on the 
development of public virtue in their students, which included both sound 
judgment and good motives.89 

2. Curriculum Exposing Students to General Ethical and Philosophical 
Works 

In addition to this general focus on developing public virtue, most law 
schools at the time adopted curricula that extended beyond mere legal 
cases and included readings on government and philosophy. The fact that 
many students in such schools would have already received instruction in 
natural law and moral philosophy in college before beginning law school 
underscores how important law schools viewed it was to develop not just 
lawyers, but public citizens educated in other disciplines.90 In his 
extensive analysis of early legal education, Jones pronounces that such 
schools demonstrated a “remarkable emphasis upon a broad education for 
lawyers.”91 

These broad curricula advanced the core mission of these schools by 
instilling in students the liberal mindset foundational to the cultivation of 
public and civic virtue.92 Students during this period routinely cited 
natural law thinkers in their briefs submitted for their school’s moot court 
programs.93 These broad educational approaches, moreover, influenced 
legal apprenticeship curricula. In examining several apprenticeship 
curricula of the period, Mark Warren Bailey observes: 

[L]egal educators frequently went beyond merely utilitarian 
considerations in framing their students’ curricula. The leading 
members of the American bar aspired to educational ideals similar to 
those of the antebellum colleges and therefore placed considerable 
emphasis on readings that would make their students ornaments of 
civilization and would anchor their legal knowledge in an appropriate 
religious and moral context. They aimed, then, at the inculcation of 
correct habits of thought and expression in a person of virtue, culture, 
and social worth.94 

                                                      
89  See Carrington, Francis Lieber, supra note 64, at 340, 377–78 (discussing the 

importance placed on virtue and wisdom in exercising independence). Although some have 
recognized an air of elitism in these calls for lawyers to model public virtue, Carrington aptly 
recognizes that these calls more accurately reflect their adherents’ strong view of the role of 
lawyers in society. Id. at 387. 

90  Jones, supra note 15, at 1118–19, 1158.  
91  Id. at 1164. 
92  Id. at 1158. 
93  Craig Evan Klafter, The Influence of Vocational Law Schools on the Origins of 

American Legal Thought, 1779-1829, 37 AM. J. LEGAL HIS. 307, 328–29 (1993). 
94  Mark Warren Bailey, Early Legal Education in the United States: Natural Law 

Theory and Law as a Moral Science, 48 J. LEGAL EDUC. 311, 322 (1998). Bailey adds that 
early law teachers stressed instruction in natural law theory as important to developing 
public virtue. Id. at 327–28. 
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The most ambitious curriculum during this period existed at the 
University of Maryland. As noted above, the Law Institute at Maryland 
advanced a mission focused on its students’ character development.  
Under the leadership of David Hoffman, the Institute also crafted a law 
school curriculum that included a broad range of philosophical and ethical 
sources.95  Hoffman believed that students would best learn how to act 
ethically not only by studying and discussing the writings of others (e.g., 
classical philosophy), but also by simulating law practice and discussing 
with students how one’s character informed one’s actions.96 He saw ethics 
as a reflection of values and belief systems—all of which were developed 
through the cultivation of knowledge and life experience.97   

At the University of Maryland law students read and discussed an 
impressive range of subjects: (1) the humanities (moral philosophy, 
history, languages, divinity, governments, political and economic theory); 
(2) mathematics; (3) the sciences (astronomy, physics, botany, chemistry, 
anatomy); (4) legal doctrine (common law, civil law, cases, statutes); 
(5) legal literature (commentaries, treatises); and (6) natural law and 
natural law theory.98 A student in this law school might be likened to a 
modern-day liberal arts student who studied political science, philosophy, 
and ethics, in addition to law.99 The guided course of study at the 
University of Maryland was designed to deepen law students’ knowledge 
of law, law-making, and natural law.100 The primary explanation of values 
in Hoffman’s curriculum derived from examining theology, natural law, 
and classical and enlightenment philosophers.101 

Other law schools had a less extensive menu of other disciplines but 
still addressed not only the role of government but also moral 
philosophy.102 Hoffman’s materials and method influenced the University 

                                                      
95  Jones, supra note 15, at 1074–75, 1151 n.391, 1158; see also History and Mission, 
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96  Moline, supra note 36, at 794. 
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of Virginia’s law school curricula, which included varied readings such as 
Vattel’s International Law and Coke on Littleton.103 Virtually every law 
school during this period, moreover, included the study of natural law 
theory—the notion of universal moral principles underlying all fields of 
knowledge—and that theory united these disciplines.104 Blackstone’s 
Commentaries on the Laws of England was an integral part of virtually 
every law schools’ curriculum.105 For instance Harvard Law School, 
Columbia Law School, William and Mary Law School, and the University 
of Virginia Law School each included Blackstone’s Commentaries on Law 
of England in their required curriculum.106 

By reading Blackstone’s Commentaries, students learned how the 
rule of law became a foundational part of not only the British, but also the 
American, legal system.  Blackstone’s Commentaries unabashedly relied 
on natural law concepts to explain legal principles.107 The law professors 
of the historical era, however, taught viewpoints other than the 
Blackstonian views. At the University of Maryland, for instance, classical 
philosophers, including Aristotle and Cicero, as well as political 
philosophers such as John Locke and utilitarian philosophers like Jeremy 
Bentham, formed a large part of students’ reading and discussions.108 
Professors encouraged a broad and diverse range of readings, discussions, 
and analysis.109 

3. Mentoring 

It would be naïve to suggest that every lawyer reached the lofty ideals 
espoused by leading lawyers in the historical era.110 The significant point, 
however, is not whether every lawyer actually reached the ideals; the 
point is rather that the leaders in legal education and the legal profession 
expected that the formation of certain normative values was essential to 

                                                      
address at the school espoused the importance of a liberal approach to legal education which 
exposed its students to philosophy, history, literature, and rhetoric. Id. at 1159 & n.412. 

103  Id. at 1088. 
104  Id. at 1116–17. 
105  Id. at 1091. 
106  Id. at 1075 n.118, 1076 n.120, 1085, 1088. 
107  See, e.g.,  Russell Kirk, Natural Law and the Constitution of the United States, 69 

NOTRE DAME L. REV. 1035, 1038–39 (1994) (observing that Blackstone’s Commentaries 
declared natural law to be “coeval with mankind, and dictated by God himself”—meaning 
that natural law principles were universal and indisputable and as such were the source for 
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Blackstone,” the American sales of his Commentaries being equal to that in England despite 
the difference in population). 

108  DAVID HOFFMAN, LEGAL OUTLINES 600, 603–04, 611 (Baltimore, Edward J. Coale 
1829). 

109  Jones, supra note 15, at 1089–90. 
110  KRONMAN, supra note 62, at 12. 
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fulfill the admirable, but demanding, role of lawyer.111 The lawyers who 
practiced this style of lawyering expected aspiring lawyers to fulfill a high 
calling.112 The legal educators in this period treated cultivation of 
character and leadership within the practice of law as a priority.    

This prioritization affected the relationship between law teachers 
and law students, and one of the keenest insights of early legal educators 
was their recognition of the need for relationships to nurture ethical 
growth.113 As noted above, the predominant mode of legal education in this 
historical period was apprenticeship training in which practicing lawyers 
mentored their apprentices.114 This mode, however, created a culture in 
which mentoring was expected in law schools between law teachers and 
students as well. Moreover, this mode was coupled with the fact that “the 
very process of interacting with . . . a law teacher (in an independent law 
school or a college/university law program) who instantiated the 
lawyer-statesman ideal in his own life and work would have had some 
‘modeling’ effect.”115  

Mentoring was therefore a significant part of the professor’s role.116 
Leaders such as George Wythe ensured that in the law school framework 
the lawyers influencing students were ones who possessed the traits 
valued by the profession and, thus, could provide excellent role models.117 
The relationships between professors and students, and moral exemplars 
such as judges and lawyers that law schools invited to address students, 
allowed aspiring lawyers to build on an understanding of what was—and 
was not—ethical conduct in law practice.118 The earliest legal educators 
recognized that cultivating the norms of practicing lawyers was a 
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118  See id. at 1117–18 (discussing the key role that mentorship and observation of 
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process.119 The process involved a collaborative effort that worked best 
when a student embraced the role of an active learner and the professor 
modeled the ideals he taught.120 By thoroughly inculcating students in 
professional ideals, the earliest law schools most committed to mentoring 
sought to produce not only lawyers trained in logic and analysis, but also 
persons who valued ethical conduct and leadership as much or more than 
their legal skills.121  In those schools, law students were meant to be 
trained specifically to exercise virtuous judgment on behalf of the public 
good.122  

In this era, the students who went to law school expected to enter an 
educational experience that would transform them.123 Professors and 
mentors challenged those who were willing to be challenged not only in 
disciplined scholarship and in practice, but also in developing good habits 
of thought, expression, legal reasoning, and judgment.124 An essential part 
of the process of transformation included the professor’s observation of the 
student’s deliberations.125 Thus, the professors most committed to such an 
approach offered the wisdom of their experience and provided crucial 
feedback to students as they developed judgment and decision-making 
skills.126 

As noted above, the College of William and Mary was the first public 
university or college to establish a tradition of training lawyers to be 
virtuous leaders educated in the nuances of legal doctrine, and in a broad 
understanding of moral philosophy, modern and ancient history, and 
political theory.127 Jefferson’s former mentor, George Wythe, one of 
colonial America’s preeminent lawyers, accepted the call to serve as the 
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122  Id. at 1154–59. 
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124  See Jones, supra note 15, at 1131, 1156, 1159 (noting that law students were 
comprehensively trained in character and experience in order to be public leaders). 

125  See Thomas L. Shaffer, David Hoffman’s Law School Lectures, 1822-1833, 32 J. 
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first law professor of the new program.128 Wythe shared Jefferson’s vision 
of educating lawyers.129 In a 1785 letter to John Adams, Wythe commented 
on the school’s commitment to mentorship and character formation. The 
letter states that the law school’s purpose was “to form such characters as 
may be fit to succeed those which have been ornamental and useful in the 
national councils of America.”130 

4. Educational Methods 

The primary lessons modern legal education can take from their early 
American counterparts are undoubtedly in the area of character 
development, liberality of curriculum, and mentoring; but it is worth 
exploring the instructional methods used by early legal educators to glean 
insights on how they transmitted these principles to students.  Scholars 
agree that the most common method of instruction during this period was 
a combination of “the reading of assigned texts with classroom lecture.”131 
These early law schools were therefore, in general, not revolutionary in 
their pedagogical approach. 

Despite this shortcoming, however, many early law schools did 
supplement their instruction with practical exercises that would 
constitute “experiential learning” today.132 For instance, many law schools 
included moot court exercises as part of their curriculum.133  Furthermore, 
in addition to rigorous reading and classroom lecture and discussion, 
students at the University of Maryland received hands-on training.134 
Hoffman developed teaching methods that emphasized three components: 
(1) a guided course of study, (2) lecture, and (3) practical skills and 
application.135 Students discussed readings in class and argued points of 
law with an emphasis on principles likely to arise in law practice.136 They 
also participated in writing competitions, debating exercises, and moot 
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132  Id. at 1090.  
133  Id.  
134  Shaffer, supra note 125, at 131. 
135  Moline, supra note 36, at 794; Shaffer, supra note 125, at 137–138. Hoffman’s 

contributions to legal pedagogy were described by Harvard’s first Dane professor and 
Supreme Court Justice Joseph Story as “the most perfect system for the study of the law 
which has ever been offered to the public.” Jones, supra note 15, at 1074. Today, Hoffman’s 
contributions are still widely considered by members of the academy as visionary. See, e.g., 
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court experiences.137 As one modern commentator observed about 
Hoffman’s method, “It was a carefully designed system of sequential and 
experiential education, which showed impressive insight into the morals 
of law practice and what is today called learning theory.”138 Such varied 
pedagogical approaches were rare during the period, however, and 
therefore modern law schools have much to gain if they pair insights from 
modern learning theory with early law schools’ emphasis on character 
development, liberality of curriculum, and mentoring. 

B. Whether Early Legal Education’s Focus on Character Formation Had the 
Intended Effect 

Because the question of moral development evades easy 
measurement, and no tools existed at the time to attempt to measure 
progress in a person’s moral judgment, it is difficult to know the degree to 
which early law schools’ emphases on moral thought and a broad range of 
education produced lawyers who reflected a higher degree of ethical 
sensitivity than in other eras. It is nevertheless tempting to search for 
such a conclusion in the writings of Alexis de Tocqueville who toured 
America and observed American government, culture, and customs. 
Published in 1835, Tocqueville’s Democracy in America included a great 
deal of commentary on the role of American lawyers in the success of the 
new republic.139 

Tocqueville found American lawyers to be among the most educated 
of the citizenry.140 As someone who was distrustful of the potential for 
democracy to become rule by mob, Tocqueville credited lawyers with 
serving the crucial role that maintained order: 

The people in democracy do not distrust lawyers, because they know 
that their interest is to serve the people’s cause; they listen to them 
without anger, because they do not suppose them to have ulterior 
motives.  In fact, lawyers do not wish to overturn the government that 
democracy has given itself, but they strive constantly to direct it 
according to a tendency that is not its own and by means that are foreign 
to it.  The lawyer belongs to the people by his interest and by his birth, 
and to the aristocracy by his habits and his tastes; he is like a natural 
liaison between the two things, like the link that unites them.141 
Tocqueville’s assessment of lawyers does not necessarily reflect the 

public perception of lawyers in that era; however, Tocqueville was an 
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138  Shaffer, supra note 125, at 136. 
139  ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 251 (Harvey C. Mansfield & 

Delba Winthrop eds. & trans. 2000). 
140  Id. at 252. 
141  Id. at 254. 
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observer with the advantage of objectivity. Moreover, comments 
suggesting a public perception of lawyers as lawyer-statesman are 
consistent with the goal of the profession at that time. Indeed, the lawyers 
who experienced the demanding formative education described above 
would likely have been persons worthy of respect. 

We have other indications that the historical era of legal education 
produced lawyers who embodied the values worthy of the 
lawyer-statesman ideal. Anthony Kronman recounts some indication that 
those who were encouraged to be lawyer-statesmen actually became 
leaders in society.142 He adds that the period included several “hero 
figures” who were “living representatives” of the lawyer-statesman 
ideal.143 He appears to endorse the specific list of “eight representative 
figures” which the late Chief Justice William Rehnquist discusses in his 
1986 article titled “The Lawyer-Statesman in American History.”144  These 
representative figures are Thomas Jefferson, Alexander Hamilton, James 
Madison, and John Marshall, from what the Chief Justice deems the 
“Founding Period,” and Abraham Lincoln, Stephen Douglas, Salmon 
Chase, and William Seward, from the “Civil War Period.”145 To this list 
Kronman adds other lawyers of the period, such as Daniel Webster, 
Joseph Hodges Choate, Fisher Ames, William Pinkney, and James 
Kent.146 Finally, other scholars have recounted the transparency of the 
moral compass in prominent lawyers who practiced in this period, 
including Webster.147 

Although these numerous moral exemplars are noteworthy, we 
cannot know for sure either the moral fiber of lawyers generally at the 
time or the degree to which the public respected them. Nevertheless, the 
significance of what Hoffman, Jefferson, Wythe, and other pioneers in 
legal education stood for is their conviction that lawyers had to be formed 
both intellectually and ethically. Their vision remains relevant to 
twenty-first century legal education, for reasons developed more fully 
below.148 Before exploring how the historical era of legal education’s 
approach can offer insights for modern legal education, Part II of this 
Article demonstrates how legal education moved away from the method of 
early law schools. Thus, the next part of this Article explains the 
influences that led American law schools to pursue a new method—one 
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which, if we accept the assessment of the Carnegie Report, has led 
twenty-first century scholars to call for major reforms in legal education.  

PART II: FACTORS THAT LED TO THE DE-EMPHASIS ON ETHICS IN LEGAL 

EDUCATION AND TO THE DECLINE IN LAWYER PROFESSIONALISM, AND 

EFFORTS TO OFFSET THAT DECLINE 

This part will first discuss changes in the philosophy of the American 
legal elite resulting from a convergence of influences—philosophical, 
societal, scientific, and others. It will then discuss the corresponding shift 
in law teaching and its effect on the practice of law. The discussion will 
recognize the impact on law students and lawyers from such a method.  It 
will also discuss the rise of the American Bar Association and movements 
seeking to offset a rise in unprofessional conduct by lawyers. 

A. Darwinism and the Growth of Relativism 

An interrelated series of events created the climate in which legal 
education turned sharply from the approach espoused by leaders in the 
historical period of legal education. The influences producing the shift are 
multifaceted and certainly affected more than legal education.149 The 
Enlightenment created a worldview antithetical in many ways to the 
presumption of a moral order that American law schools had taught in the 
historical era.150 Scientific advances in the late sixteenth and seventeenth 
centuries provided a foundation for this philosophical movement. Sir Isaac 
Newtown’s discovery of the law of gravity and other paradigm-shifting 
breakthroughs changed the ways in which persons viewed the world.151 
The ability of natural science to explain the world offered science a 
credibility it had not held before.152 In turn, Enlightenment philosophers 
believed that they could use the same approach to explain the principles 
underlying society.153 “Ultimately the Enlightenment aimed at nothing 
less than discovering the hidden forces in the moral world that moved and 
held people together, forces that could match the great eighteenth-century 
scientific discoveries of the hidden forces—gravity, magnetism, electricity, 
and energy—that operated in the physical world.”154 

                                                      
149  See generally BRIAN Z. TAMANAHA, LAW AS A MEANS TO AN END 20–23, 38–40, 

60–76 (2006) (discussing topics such as the enlightenment, Social Darwinism, and legal 
realism). 

150  See Harold J. Berman & Charles J. Reid, Jr., The Transformation of English Legal 
Science: From Hale to Blackstone, 45 EMORY L.J. 437, 513, 513 n.159 (1996) (“[T]ension 
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151  TAMANAHA, supra note 149, at 20. 
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154  GORDON S. WOOD, THE RADICALISM OF THE AMERICAN REVOLUTION 218 (1991). 
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As the Enlightenment focused on solving questions by means of 
science, the publication of one of the most influential books in 
Anglo-American history occurred in 1859 with Charles Darwin’s Of the 
Origins of the Species.155 Darwin contended that natural selection 
accounted for the evolution of man and other organisms through a process 
that over time eliminated less helpful traits or features in favor of those 
more valuable for survival and development. The implications of Darwin’s 
thesis were far more profound. As Phillip Johnson has recognized, 
Darwin’s work challenged the fundamental belief that man was created 
by God: 

[With the publication of Darwin’s book], a very different creation story 
replaced the traditional one, first among the most highly educated elites 
and gradually in the society as a whole.  The new creation story said it 
is not true that God created us; on the contrary, our ancestors created 
God out of their prescientific imagination.  According to the new story, 
all living creatures evolved by an unguided, purposeless material 
process of random genetic change and natural selection.156 
The movement toward science as the font of answers shook the notion 

that anything, including law, had an underlying basis in immutable 
principles and morality.  Figures like Ralph Waldo Emerson and Alexis 
de Tocqueville observed the growing trend in the early nineteenth century 
that each individual determined his own conception of morality.157  Such 
views affected the legal profession; by the 1850s, most prominent lawyers 
advocated that whether a lawyer acted ethically was a “test of private 
conscience, not public honor.”158  

In addition, legal positivists such as Jeremy Bentham contended that 
law had no basis other than that which the lawmaker gave it.159 Later, 
prominent thinkers such as Hans Kelsen espoused legal positivism in 
some of the most influential law review articles of the time.160 The legal 
positivists claimed that law had, as its sole foundation, the will of the 
legislature that enacted the law—without any objective basis by which it 
could be measured.161 Whereas Enlightenment philosophy had been 
                                                      

155  See PHILLIP E. JOHNSON, REASON IN THE BALANCE 14 (1995) (noting the 
proliferation of the use of science to explain the origins of the universe after Darwin’s 
publication). 

156  Id. at 13. 
157  Ariens, supra note 70, at 573. 
158  Id. at 573, 605–06. See T. Walker, Ways and Means of Professional Success, 1 W. 

L.J. 542, 547 (1844) (urging lawyers to act so that each may “stand justified at the bar of 
[his] own conscience, whatever others may think of [his] conduct”); The Practice of the Bar, 
9 MONTHLY L. REP. 27, 27 (1846) (asking “to be delivered from self-styled conscientious 
lawyers, who will engage for no parties that are not morally right”). 

159  See JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND 
LEGISLATION 3 (Hafner Publ’g Co. 1948) (1789) (noting the utilitarian purpose of law). 

160  Hans Kelsen, The Pure Theory of Law, 50 L.Q. REV. 474 (1934) [hereinafter Kelsen, 
Pure Theory Part I]; Hans Kelsen, The Pure Theory of Law, Part II, 51 L.Q. REV. 517 (1935). 

161  Kelsen, Pure Theory Part I, supra note 160, at 480 (1934). 
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slower to take hold in America than in Europe, influential jurists and 
professors began to develop the related doctrine known as “Legal 
Realism.”  

B. Legal Realism 

Influenced by Darwinism and positivism, Legal Realism arose in the 
American legal system in the same period. Supreme Court Justice Oliver 
Wendell Holmes’ The Common Law, published in 1881, offered the 
movement a foothold in American jurisprudence. In a follow-up law review 
article that was as influential as his book, Holmes characterized the law 
as an instrument to be used by lawmakers, rather than as a product of 
law arising from pre-existing principles: “[A] body of law is more rational 
and more civilized when every rule it contains is referred articulately and 
definitely to an end which it subserves, and when the grounds for desiring 
that end are stated or are ready to be stated in words.”162 As he continued: 
“The language of judicial decision is mainly the language of logic. And the 
logical method and form flatter that longing for certainty and for repose 
which is in every human mind. But certainty generally is illusion, and 
repose is not the destiny of man.”163 

Holmes had other influential companions, including Karl Llewellyn, 
Felix Cohen, Jerome Frank, and Walter Wheeler Cook—each of whom 
advanced what has come to be known as an “instrumentalist” view of the 
function of law.164 In this philosophy, law derived meaning only so far as 
it advanced a desired end. In his article, Scientific Method and the Law, 
Cook contended that the “value of a given rule of law can be determined 
only by finding out how it works, that is, by ascertaining, so far as that 
can be done, whether it promotes or retards the attainment of desired 
ends.”165 

By those who adopted instrumentalism, no objective values could 
measure the legitimacy of law. So long as it was law, and it advanced a 
desired end, it justified itself. With its roots in the Enlightenment and 
utilitarianism, the instrumentalist approach brushed aside centuries of 
legal philosophy. Both English and American lawyers, judges, and law 
professors began to abandon the centuries-old view that law rested on 
objective truths derived from God—a position widely known because 
William Blackstone in his Commentaries on the Laws of England espoused 
that stance.166 Harvard law professor Harold Berman describes the effect 
of such a different perspective on the role of law: 

                                                      
162  O. W. Holmes, The Path of the Law, 10 HARV. L. REV. 457, 469 (1897). 
163  Id. at 465–66. 
164  TAMANAHA, supra note 149, at 64–66. 
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It is widely accepted in our law schools that law is essentially something 
that is made by political authorities, including legislators, judges, and 
administrators, to effectuate their policies; that law is essentially a 
means of social engineering; that law is essentially a pragmatic device, 
an instrument, used by those in power to accomplish their will.  Of 
course law is all that.  But it is not solely that—it is not essentially that.  
What is omitted from the prevailing view is a belief that law is rooted 
in something bigger than the people who hand it down—that law is 
rooted in history and in the moral order of the universe.167 
With the changes described above in the late nineteenth and early 

twentieth centuries, natural law theory—the notion of law derived, as 
Professor Berman puts it, from the moral order of the universe—obviously 
fell from the dominant view.168 In time relativism, positivism, and the 
related concept of instrumentalism ascended in prominence.169 

C. Changes to American Society and Their Impact on the Legal Profession 

Other influences contributed to a shift in the common understanding 
of law, its meaning, and value in society. The Gilded Age brought 
industrialization and the arrival of large corporations.170 These companies 
put lawyers on their regular payroll to gain their loyalties.171 Such societal 
changes directly affected lawyers’ ideals and, hence, the education of 
lawyers.172 The new emphasis of placing the legal needs of private clients 
ahead of other ethical obligations slowly changed the identity of the 
profession. Rather than focusing on becoming citizen-lawyers, a 
designated class of leaders in society, the law school curriculum 
increasingly focused on how to achieve the goals of clients, particularly 
corporations and businesses, and less on the impact of lawyers’ decisions 
and the consequences on the common civic good.173 During this time, the 
primary duty of a lawyer became, for many, serving his client’s private 
interests, and the lawyer was no longer morally accountable to the public 

                                                      
Kirk, supra note 107, at 1038–39 (noting the popularity of Blackstone’s philosophy in 
revolutionary America). 

167  HAROLD J. BERMAN, FAITH AND ORDER 334 (1993).  
168  Id. at 335. 
169  See id. at 334–35 (explaining the dramatic shift in legal education away from the 

law’s moral purposes and toward its instrumental purposes). 
170  See generally Richard K. Greenstein, Against Professionalism, 22 GEO. J. LEGAL 

ETHICS 327, 336 (2009) (noting the spirit of organization and corporatizing of the late 1800s, 
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171  See Baker, supra note 50, at 100 (discussing the practice of businesses in the late 
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173  See infra notes 275–277 and accompanying text. 
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for his client’s objectives.174  Prominent lawyers of the time like George 
Sharswood, who taught at the Department of Law at the University of 
Pennsylvania, maintained that lawyers should not refuse legal assistance 
based on their personal view that the case is unjust.175 

D. The Rise of Modern Law Schools and the 
Overdeveloped/Underdeveloped Lawyers They Produce 

In addition to these larger societal changes, two realities of legal 
education must be considered to understand fully the problem uncovered 
by the Carnegie and Best Practices Reports that modern law schools have 
failed to attend to the moral and ethical formation of their students. The 
first reality is that the Socratic case method effectively develops students’ 
intellects, but that law schools became more enamored with heighted 
intellectual skills than with questions of fairness, compassion, and justice. 
The second reality is that neither the Socratic case method nor other 
methods implemented in modern law schools have adequately addressed 
character development. 

1. The Rise of the Case-Based Socratic Method 

In 1870 Christopher Columbus Langdell became Dean of Harvard 
Law School and reinvented legal pedagogy. Langdell overhauled the law 
school curriculum because he viewed law as a science and law school as 
the lab.176 He established an exclusive three-year post-graduation 
program taught by a full-time teaching staff.177 He changed the 
coursework and created a first-year curriculum that most law schools 
continue to use today.178 

Langdell also replaced the featured method of instruction—classroom 
lecture—with the case method.179 The case method, rested on the notion 
that one could best learn law by deriving principles from cases.180 Another 
trend in legal education simultaneously emerged as a complement to the 
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176  Sonsteng et al., supra note 97, at 325. 
177  Id. at 324. 
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case method—the so-called Socratic Method.181 Typically, the case method 
and the Socratic Method operate hand-in-hand. Students read cases as 
specimens of applicable law and analysis, and professors question one 
student at a time.182 Most legal educators find the method effective in 
developing students’ analytical skills and, if developing analytical skills 
was the only goal of law schools, then the case-based Socratic Method 
would suffice. The goal of law schools, however, also should be to form 
character, discipline, and the ability to exercise good judgment.183 

Langdell’s Harvard was not alone in adopting a scientific approach to 
legal education. During this period, more law schools than ever were 
opening, and they too reflected the philosophies of treating law as a 
science.184 As David Dudley Field observed: 

How shall this science [of law] best be learned? . . . There is as much 
need of public schools for the law as for any other science.  There is 
more, for, the greater the science, the greater the need.  Above all 
others, this science, so vast, so comprehensive, so complicated and 
various in its details, needs to be studied with all the aids which 
universities, professors, and libraries can furnish.185 

Few can dispute that Langdell’s approach has flourished and remains 
dominant in law school classrooms today.186 Most courses follow the 
case-based Socratic Method as the primary method of instruction.187 

2. Law Students’ Underdeveloped Moral Compass 

Having surveyed the development of law schools from the advent of 
Langdell through practice in law schools through the 1980s, Robert 
Stevens in his book Law Schools: Legal Education in America from the 
1850s to the 1980s considered it fair to question “whether [law schools’] 
tendency was to produce analytic giants but moral pygmies.”188 As law 
schools changed to match a legal climate that viewed law from a positivist, 
instrumentalist, functionalist perspective, the concept of engaging 
would-be lawyers in value formation fell by the wayside. In observing how 
law schools in his day dealt with values after years of emphasis on logical 
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analysis and de-emphasis on values, Roger Cramton, former dean of 
Cornell Law School, observed in 1978: 

The law teacher typically avoids explicit discussion of values in 
order to avoid “preaching” or “indoctrination.”  His value position or 
commitment is not thought to be relevant to class discussion; students 
are left to decipher his views from the verbal and non-verbal cues that 
he provides.  The teacher, moreover, has strong interests in the 
substantive niceties of his subject and is concerned about “coverage.”  
There is so much law to study!  Exploration of value positions on 
particular questions has a lower priority.  This would not be 
troublesome if the priorities of other instructors differed, but it is likely 
that systematic neglect of values results from similar choices being 
made by most instructors.189 
Critics of the case-based Socratic Method have noted its flaws.  These 

include the failure to provide broad foundational principles in favor of 
concentrating on particularized legal rules.190 The method presents law in 
isolated fragments.191 Such an approach leaves students without a broader 
understanding of the legal system and doctrines.192 In the Langdellian 
approach, students were implicitly taught that “the law” is whatever a 
judge decides the law to be193 and that legal outcomes can be explained by 
the predilections of the judge who decided the case.194 The influences of 
positivism, relativism, and Legal Realism are all apparent here.  Such a 
message undercuts the legitimacy of the law. Law becomes no more than 
“the momentary political impulses of persons not commissioned to 
exercise political power.”195 Moreover, when the public hears that the law 
flows from the political instincts of judges, the moral authority of the law 
wanes.196 

As law schools developed into the twentieth century, the “prevalent 
orthodoxy of legal education . . . [became] a blend of legal positivism, 
sociological jurisprudence, legal realism, and the ‘functional approach.’”197 
The “functional approach” is one that some see as espousing a 
post-Legal-Realism philosophy.198 Somewhat jaded about the ability of law 
to effect societal change, this viewpoint sees law as an agent of the status 
quo: 
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Instead of transforming society, the functional approach tends to 
become dominated by society, to become an apologist and technician for 
established institutions and things as they are, to view change as a form 
of tinkering rather than a reexamination of basic premises.  Surface 
goals such as “efficiency,” “progress,” and “the democratic way” are 
taken at face value and more ultimate questions of value submerged.199 

These historical influences within legal education led students to learn 
that logic is what matters most in the practice of law and that legal 
analysis should not be clouded with values, conscience, or morality.  

E. The American Bar Association and Its Impact on Teaching Ethics in 
Law Schools 

The result of these changes in legal education led to a number of 
unintentional changes in the legal profession. This section discusses the 
legal profession’s efforts to address these consequences. Though 
well-intentioned, these efforts resulted in some constraints on unethical 
conduct but have not achieved the ultimate goal of promoting a culture of 
ethics and professionalism in law practice.  

In the 1870s leaders in the legal profession and in state bar 
associations formed the ABA to standardize and regulate the practice of 
law, including the training of aspiring lawyers and continuing training of 
legal practitioners.200 The organization immediately created the 
Committee on Legal Education and Admission to the Bar (“the 
Committee”) to establish uniform requirements for all law schools.201 
Instead of seeking to develop “lawyer-statesman,” as in the historical era 
of American legal education, the ABA sought to develop programs for 
training aspiring lawyers so that they could “succeed” in representing 
clients.202 Arguably, the ABA at the time focused more on conferring 
status, wealth, and power on lawyers than on producing lawyers who 
could practice with practical wisdom, much less be societal leaders.203 In 
one of its first resolutions, the ABA adopted the Committee’s three 
recommendations: (1) that law schools require completion of a three-year 
curriculum, (2) admission to the bar could be granted upon completion of 
a degree and successfully passing written and oral examinations, and 
(3) the three years in law school would be treated as the equivalent of an 
apprenticeship.204 
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In the early 1900s, the ABA responded to the concerns of the 
Progressives, led by President Theodore Roosevelt, concerning 
organizational ethics and increasing public complaints about lawyers.205 
The response was to urge law schools to offer a course on a new ethics 
code.206  A 1906 ABA committee crafted the first ABA code of non-binding 
rules of ethics titled the “Canons of Professional Ethics.”207 These canons 
borrowed from Hoffman’s Rules of Professional Deportment and, like 
Hoffman’s resolutions, they served as a guide.208 “By 1915, fifty-seven of 
the eighty-one law schools offered a course on legal ethics.”209 The course, 
however, was typically optional and not a priority in the law school 
curriculum.210 Thus, the ABA and law schools demonstrated some concern 
for ethical matters, but its expectation that students would voluntarily 
take the ethics course belied a lack of serious commitment.211 Indeed, even 
the students who took the course in ethics failed to receive the instruction 
in the values of the profession that previous generations of lawyers had 
enjoyed. Whereas in the historical era the formation of lawyers in ethical 
matters was central, and therefore spread throughout the aspiring 
lawyer’s course of study, the model in the late nineteenth and early 
twentieth centuries reduced ethics to a single course.  

Later developments only exacerbated this distinction between moral 
values and professional regulation. In 1969, the ABA adopted the Model 
Code of Professional Responsibility, which became the first binding code 
on lawyer conduct in states that adopted the code.212 This code was divided 
into three categories—(1) “Canons,” (2) “Ethical Considerations,” and 
(3) “Disciplinary Rules.”213 The canons were broad “statements of 
axiomatic norms,” and the ethical considerations were merely aspirational 
in character and were not punishable.214  Disciplinary rules, punishable if 
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violated, set forth the minimal level of competency or behavior in which a 
lawyer could engage without falling subject to discipline.215 

In 1983, the ABA then adopted the Model Rules of Professional 
Conduct.216 The Model Rules avoided the distinction between Canons, 
Ethical Considerations, and Disciplinary Rules. The rules do recognize in 
the Preamble the importance of lawyers’ role as “public citizen[s],” of their 
being “guided by personal conscience,” and of their resolving ethical issues 
by “the exercise of sensitive professional and moral judgment.”217 
Nevertheless, by the rules’ detailed prescriptions on ethical and unethical 
behavior, many commentators have lamented how the shift to the Model 
Rules has created incentives for lawyers to conduct themselves in a 
manner that is least likely to result in a sanction, rather than to encourage 
ethical behavior. As one commentator observes, “The effect of the move 
from general aspirations to detailed standards . . . became a move from a 
reach for professionalism to a search for loopholes that would justify lower 
and lower standards of behavior.”218 Absent an influence to strive for 
values exceeding minimum standards, the Model Rules offered a lawyer 
the license to do everything not proscribed by the Model Rules.219  Legal 
ethics became less about personal conscience and more about the “’law of 
lawyering,” leading it be just another subject of positive law.220   

Because of these conceptions of professional regulation, the fact that 
the ABA in 1974 required accredited law schools to complete instruction 
in professional responsibility did not mean that law students would 
inherit a strong sense of professional values.221 In fact, Langdellian 
“reform,” which emphasized legal training over broad education and 
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separated legal study from other disciplines,222 relegated moral philosophy 
to an ancillary concern, if one at all, that could not be revived in a single 
course on professional regulation.223 Moreover, while many probably 
thought that a mandatory course in legal ethics would provide needed 
emphasis on values, the course had the opposite effect. As the Carnegie 
Report observed: 

When legal ethics courses focus exclusively on the law of lawyering, they 
can convey a sense that attorneys’ behavior is bounded only by sanctions 
such as the threat of malpractice charges and give the impression that 
most practicing lawyers are motivated primarily by self-interest and 
will refrain from unethical behavior only when it is in their immediate 
self-interest to do so.224 
In sum, students need to know that the process of making sound 

moral judgments is more complex than simply looking to the Model Rules 
or other professional standards of conduct. They also need help in 
(1) cultivating virtuous professional values that go beyond the Model 
Rules and that influence their ethical decision-making, (2) seeing how 
experienced lawyers act professionally by considering such values and 
displaying practical wisdom in real life, and (3) practicing such ethical 
decision-making while in law school on hypothetical scenarios on which 
they can then receive guidance from mentors, such as professors or others 
in the legal profession. 

The methods that modern law schools can borrow from the historical 
model to provide substance to their education in professional formation 
will be the concluding section of this article. Before discussing those 
methods, other more recent efforts through the “professionalism 
movement” deserve mention.  

F. The Legal Profession’s Effort to Address Problems in the Profession 
Through the Professionalism Movement 

Just a year after the adoption of the Model Rules, the ABA created a 
Commission on Professionalism to combat the possibility that “the Bar 
might be moving away from the principles of professionalism and that it 
was so perceived by the public.”225 The Commission published its 
“Blueprint for the Rekindling of Lawyer Professionalism” in 1986;226 and 
                                                      

222  See Ruta K. Stropus, Mend It, Bend It, and Extend It: The Fate of Traditional Law 
School Methodology in the 21st Century, 27 LOY. U. CHI. L.J. 449, 460−61 (1996) (discussing 
the Langdellian method’s flaw of narrow focus on appellate case law at the cost of practical 
and broad knowledge). 

223  See Russell G. Pearce, Teaching Ethics Seriously: Legal Ethics as the Most 
Important Subject in Law School, 29 LOY. U. CHI. L.J. 719, 728−32 (1998) (discussing the 
removal of questions of ethics from the “scientific” reasoning of doctrinal courses).  

224  SULLIVAN ET AL., supra note 2, at 149. 
225  AM. BAR ASS’N COMM’N ON PROFESSIONALISM, “. . . . IN THE SPIRIT OF PUBLIC 

SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, at v (1986).  
226  AM. BAR ASS’N COMM’N ON PROFESSIONALISM, supra note 225.  
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in 1988, the ABA House of Delegates adopted a policy that state and local 
bar associations “encourage their members to accept as a guide for their 
individual conduct, and to comply with, a lawyers’ creed of 
professionalism.”227 These actions, along with others, spawned a 
professionalism movement that has generated tremendous discussion 
within all segments of the profession and has led to the adoption by bar 
associations in nearly every state of a creed, code, or statement of 
principles on professionalism.228   

The movement has been chronicled and criticized by many.229 But one 
revelation of the Carnegie and Best Practices Reports relevant to legal 
education is that the professionalism movement—as focused on the 
profession—cannot fill a gap that should start at the outset of a person’s 
entry into the process of becoming a lawyer. The formative process should 
begin in the first year of law school and continue through and beyond 
graduation, passing the bar, and into practice.  Here, the Carnegie Report 
in particular issued a strong challenge to legal educators: 

Although some people believe that law school cannot affect students’ 
values or ethical perspectives, in our view law school cannot help but 
affect them.  For better or worse, the law school years constitute a 
powerful moral apprenticeship, whether or not this is intentional.  Law 
schools play an important role in shaping their students’ values, habits 
of mind, perceptions, interpretations of the legal world, as well as their 
understanding of their roles and responsibilities as lawyers and the 
criteria by which they define and evaluate professional success. . . .  
Even though the three years of law school represent a relatively brief 
period in the lifelong development of a lawyer, the law school 
experience, especially in its early phases, is pivotal for professional 
development.230 
The movement’s statements on values of the profession therefore 

serve as critical starting points for values formation in law school, but 
legal educators must contend with how best to promote the adoption of 
those values among those who are not yet full-fledged members of the 
profession.  In this respect, early legal education is immensely instructive. 

                                                      
227  AM. BAR ASS’N, STANDING COMMITTEE ON PROFESSIONALISM ANNUAL MEETING 

(1995), reprinted in ABA COMPENDIUM OF PROFESSIONAL RESPONSIBILITY RULES AND 
STANDARDS 497 (2008).   

228  See Professionalism Codes, A.B.A., https://www.americanbar.org/groups/ 
professional_responsibility/resources/professionalism/professionalism_codes/ (last updated 
Mar. 2017) (listing state and local bar professionalism and civility codes).  

229  Timothy W. Floyd, The Practice of Law as a Vocation or Calling, 66 FORDHAM L. 
REV. 1405, 1420 (1998). 

230  SULLIVAN ET AL., supra note 2, at 139. 
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PART III: EARLY AMERICAN LEGAL EDUCATION AS A GUIDE FOR MAKING 

CULTIVATION OF PROFESSIONAL VALUES AND IDENTITY A PRIORITY  

Since the publication of the Carnegie and Best Practices Reports, 
numerous scholars have tackled the question of how law schools can best 
help their students develop their professional identity.231  Much of this 
discussion stresses how law students must internalize a set of values so 
that their actions as a professional flow naturally from an internal moral 
core or moral compass.232  Further discussion, however, is needed on the 
content of those values.  As noted, rather than proceeding as if law schools 
do not influence students’ values, early law schools were transparent in 
helping students understand and appreciate the values important to the 
legal profession.  As it was with the early law schools, law schools today 
must openly engage their students in discussions on the values of the 
profession.  Such discussion will cultivate students’ exploration of the 
meaning of those values in law practice and help them navigate ethical 
decision-making in practice.     

A. The Importance of Identifying Normative Values 

Before turning to discussing specific values, we must first address the 
concern that identification of such values is irrelevant because 
professional identity formation of the legal professional hinges not on 
internalizing specific values and acting consistently with those values, but 
rather on internalizing and acting consistently with any values the 
emerging professional holds dear.  “Although it is true that acting 
consistently with one’s beliefs is a component of integrity generally, 
integrity in the legal professional involves acting consistently with the 
core, accepted values of the legal profession.”233  Moreover, individuals 
develop their professional identity when they internalize values not 
because they are told to do so but because they believe they are the right 
values to have.  Emerging professionals will derive more satisfaction from 

                                                      
231  E.g., Gantt & Madison, supra note 3, at 253; Neil W. Hamilton et al., Empirical 

Evidence That Legal Education Can Foster Student Professionalism/Professional Formation 
to Become an Effective Lawyer, 10 U. ST. THOMAS L.J. 11, 16 (2012); Neil Hamilton & Verna 
Monson, Legal Education’s Ethical Challenge: Empirical Research on How Most Effectively 
to Foster Each Student’s Professional Formation (Professionalism), 9 U. ST. THOMAS L.J. 325, 
334–35 (2011); Madison & Gantt, supra note 10, at 342.  

232  E.g., Madison & Gantt, supra note 10, at 345.  
233  Gantt & Madison, supra note 3, at 256; see also Lawrence S. Krieger, The 

Inseparability of Professionalism and Personal Satisfaction: Perspectives on Values, Integrity 
and Happiness, 11 CLINICAL L. REV. 425, 426 (2005) (reasoning that students’ “life 
experience will be enhanced on many levels if they culture their values and integrity to model 
the wise, compassionate lawyer-statesperson”); cf. Richard Higginson, Integrity and the Art 
of Compromise, in FAITH IN LEADERSHIP 21 (Robert Banks & Kimberly Powell eds., 2000) 
(reasoning that integrity relates to individuals’ goals and ends, not simply the means by 
which they accomplish those goals).  
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acting consistently with values they believe as opposed to what the state 
bar or other external association says they should believe.  Therefore, if 
the legal profession does stand for certain values, legal educators must 
instruct their students on why students should find those values 
important to uphold. 

Contending that certain values of the professional are normative 
ought not to be controversial.  Even in the midst of societal movements 
towards pluralism and inclusion and doubts that virtue and character 
education “mask[s] elitism and hypocrisy, sexism and racism,”234 calls for 
character and professional formation education across many disciplines 
are on the rise.235 Richard Morill, in fact, described as early as 1980 in 
Teaching Values in College what he saw as a “vigorous growth” in 
discussion of normative ethics in higher education.236 With this 
renaissance in formation education, some initial skeptics have now 
recognized that this focus on professional values is sorely needed to 
promote the flourishing of the lives of legal professionals.237  

 Indeed, the above review of early legal education underscores that 
the profession has throughout its history in this country engaged in an 
ongoing discussion about the specific normative values of the profession.  
Although some have claimed the profession’s commitment to normative 
values has declined since the beginning of the country,238 respect for 
normative values has never completely faded from the culture of the legal 
profession.239  For instance, the first of the recent, prominent critiques of 

                                                      
234  Floyd, supra note 229, at 1413. 
235  MARK L. JONES ET AL., Introduction to TOWARD HUMAN FLOURISHING 1–3 (Mark L. 

Jones et al. eds., 2013).   
236  RICHARD L. MORRILL, TEACHING VALUES IN COLLEGE 44−45 (1980). 
237  Floyd, supra note 229, at 1413. 
238  See Baker, supra note 50, at 100−01 (discussing the decline in civic-mindedness 

and civic involvement of lawyers since the Founding Era and the resulting decline in lawyer 
ethical standards and public opinion of lawyers). 

239  For instance, the ABA, through its Canons of Professional Ethics to the Model Code 
of Professional Responsibility to the Model Rules of Professional Conduct, has maintained 
recognition of the values of the profession.  These values are embodied in specific canons and 
rules, but the opening statements on the role of the lawyer are noteworthy. For example, the 
Model Code of Professional Responsibility called lawyers “guardians of the law” and 
provided: 

Each lawyer must find within his own conscience the touchstone against which 
to test the extent to which his actions should rise above minimum standards.  
But in the last analysis it is the desire for the respect and confidence of the 
members of his profession and of the society which he serves that should provide 
to a lawyer the incentive for the highest possible degree of ethical conduct.  The 
possible loss of that respect and confidence is the ultimate sanction.  So long as 
its practitioners are guided by these principles, the law will continue to be a noble 
profession.  This is its greatness and its strength, which permit of no compromise. 

MODEL CODE OF PROF’L RESPONSIBILITY pmbl. (AM. BAR ASS’N 1981).  The Model Rules 
similarly state, “A lawyer, as a member of the legal profession, is a representative of clients, 
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legal education, the 1992 ABA Task Force on Law Schools and the 
Profession report, known as “the “MacCrate Report,” stated that one of 
the objectives of the task force was to identify “professional values with 
which every lawyer should be familiar prior to assuming the full 
responsibilities of a member of the legal profession.”240  Similarly, the Best 
Practices Report recognized that although people can disagree about the 
exact list of the values of the legal profession, legal professionals generally 
agree about the core values of the profession.241  Therefore, the report did 
not simply discuss “professionalism” as an abstract concept but identified 
five specific professional values as worthy of special emphasis during law 
school.242  The Carnegie Report also emphasized that as a “professional” 
school, one of law schools’ fundamental purposes is to be “the place where 
the profession puts its defining values and exemplars on display”; law 
schools cannot effectively be that place if no one knows what those values 
are.243 

Engaging in a discussion about professional values, however, is not 
merely an exercise designed to come up with an agreed-upon list.  As Neil 
Hamilton has observed, having a rich discussion of these concepts leads 
those engaged in the discussion to grow in their “moral insight”: 

Business ethicist Ken Goodpaster, looking to nineteenth century 
philosopher Josiah Royce, observes that ethics is grounded in “the moral 
insight” or what philosophers today call “the moral point of view.”  

                                                      
an officer of the legal system and a public citizen having special responsibility for the quality 
of justice.”  MODEL RULES OF PROF’L CONDUCT pmbl. (2018). 

240  AMERICAN BAR ASSOCIATION SECTION OF LEGAL EDUCATION AND ADMISSIONS TO 
THE BAR, LEGAL EDUCATION AND PROFESSIONAL DEVELOPMENT—AN EDUCATIONAL 
CONTINUUM: REPORT OF THE TASK FORCE ON LAW SCHOOLS AND THE PROFESSION: 
NARROWING THE GAP 7–10 (1992) [hereinafter MACCRATE REPORT] (emphasis added).  The 
MacCrate Report provided that its objective was to: 

seek[] to define the lawyering skills and professional values with which every 
lawyer should be familiar prior to assuming the full responsibilities of a member 
of the legal profession – i.e. prior to accepting the ultimate responsibility for 
representing a client or, in those contexts in which a lawyer acts without a client 
(such as situations in which a lawyer serves as an advisor to a governmental 
agency or legislative committee), prior to accepting the ultimate responsibility 
for making professional judgments or giving legal advice. 

Id. 
241  STUCKEY, supra note 3, at 61. 
242  See id. at 62–67 (identifying those five professional values as (1) “A commitment 

to justice,” (2) “Respect for the rule of law,” (3) “Honor, integrity, fair play, truthfulness, and 
candor” (4) “Sensitivity and effectiveness with diverse clients and colleagues,” and 
(5)“Nurturing quality of life.”) 

243  SULLIVAN ET AL., supra note 2, at 2, 4 (adding that law school “forms minds and 
shapes identities”). Law students and lawyers certainly can still adopt their own 
individualized professional codes or philosophies of lawyering. Calls, however, to abandon 
the development of general normative values in favor of these individualized codes, see Bruce 
A. Green, Public Declarations of Professionalism, 52 S.C. L. REV. 729, 745 (2001) (advocating 
that law firms should adopt individualized professionalism codes), problematically overlook 
that lawyers are all members of a single professional community.  
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Goodpaster notes, “The moral insight is the realization of one’s 
neighbor, in the full sense of the word realization. . . .  We see the reality 
of our neighbor, that is, we determine to treat him as we do ourselves.”  
One’s “neighbor” in many faith traditions includes especially the poor 
and disadvantaged.  Goodpaster argues that the field of ethics is about 
understanding the full implications of the moral insight.  The moral 
insight leads to growth of shared ethical norms and each individual’s 
ethical principles—what philosophy calls normative ethics.244 

Furthermore, discovering the moral rightness of a value is what will lead 
someone to find satisfaction in following it.  Lawrence Krieger and others 
have conducted studies showing that the degree to which law students 
and lawyers accept a professional value intrinsically as something they 
want to follow corresponds with increases in their personal satisfaction 
and physical well-being.245  Krieger observes: 

We may certainly discourage lying, deception, manipulation of fact or 
law, or abuse of people or process because such behavior is 
“unprofessional”. [sic] But the impact will be multiplied if we also 
explain that such behavior erodes integrity by separating the lawyer 
from key parts of her self - her conscience, sense of decency and/or 
intrinsic values. The results are likely to include loss of her professional 
reputation along with physical and emotional stress that will ultimately 
undermine her health.246 
In addition to increased satisfaction and well-being, another reason 

law students and lawyers should internalize the profession’s values is the 
result will almost lead to greater incidences of professionalism.  This 
emphasis on internalization of values was indeed a paradigm shift in the 
movement from professionalism to professional identity formation.  
Persons who are dominated by intrinsic values are very likely to act more 
ethically or professionally responsible, especially when placed under 
pressure.247  On an internal level, their judgments are more likely to be 
morally defensible.  Thus, the values by which one makes decisions are 
directly connected to personal satisfaction which, in turn, connects to 
ethical decision-making.  As Daisy Hurst Floyd has noted in a passage 
echoing the Aristotelian value of making virtues a habit: 

The practice of law is a complex and demanding profession; among its 
other challenges, it requires lawyers to make judgments under 
conditions of inherent uncertainty and to do so on behalf of not just 
themselves but also of their clients.  Some of those challenges will 
require them to act quickly, with perhaps only a few seconds to think 
before making a decision with long-lasting consequences. . . .  Therefore, 

                                                      
244  Neil W. Hamilton, The Qualities of the Professional Lawyer, in ESSENTIAL 

QUALITIES OF THE PROFESSIONAL LAWYER 1, 12 (Paul A. Haskins ed., 2013) (omission in 
original) (emphasis added). 

245  Krieger, supra note 233, at 431−32.  
246  Id.  
247  Id. at 438. 
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they should use their time as students to prepare for these situations 
by developing the right habits of thinking, doing, and being.  These 
habits will help them to remember who they are and to understand who 
they are becoming.248 

Lawyers who have integrated the profession’s values in sum are better 
lawyers, serve clients more effectively, and represent the system of justice 
more appropriately.249  In turn, society will benefit.   

B. Normative Values of the Profession 

Given this need for a renewed focus on professional values, a 
culminating task is to identify those values.250  A place to begin is to revisit 
the views of early legal educators in their mission to educate 
“lawyer-statesmen” and “citizen lawyers.”  Although no single listing of 
professional values was adopted by these educators, certain themes are 
readily apparent.  For instance, after his comprehensive review of early 
American legal education, scholar Mark Jones summarized early law 
schools’ mission as to form “liberally-educated lawyers, possessing the 
character virtues of practical wisdom and civic-mindedness.”251  A more 
detailed listing from reviewing the research in this area is that these 
educators sought to train lawyers who: (1) exhibited practical wisdom; 
(2) were honest; (3) were civic-minded and devoted to the public good; 

                                                      
248  Daisy Hurst Floyd, The Authentic Lawyer: Merging the Personal and the 

Professional, in ESSENTIAL QUALITIES OF THE PROFESSIONAL LAWYER 19, 27–28 (Paul A. 
Haskins ed., 2013). 

249  See, e.g., Michael T. Colatrella, Jr., A “Lawyer for All Seasons”: The Lawyer as 
Conflict Manager, 49 SAN DIEGO L. REV. 93, 123–24 (2012) (discussing the various techniques 
the conflict-competent lawyer may implement to restore face with opposing counsel); Jay 
Quam, Adversarial Advocacy: Too Much Adversity Can Hurt You, BENCH & B. MINN. (Apr. 
7, 2011), http://mnbenchbar.com/2011/04/adversarial-advocacy-too-much-adversity-can-
hurt-you/ (discussing how judges are turned off by lawyers who engage in overly aggressive 
litigation tactics). 

250  Some scholars use the term “virtues” to describe the principles law students and 
lawyers should adopt in their professional formation.  See, e.g., Floyd, supra note 229, at 
1421−23.  The term “virtue” undeniably has a rich tradition in philosophical ethics and has 
acquired technical meanings by modern ethicists.  See, e.g., ALASDAIR MACINTYRE, AFTER 
VIRTUE: A STUDY IN MORAL THEORY 191 (3d ed. 2007) (defining virtue as “an acquired human 
quality the possession and exercise of which tends to enable us to achieve those goods which 
are internal to practices and the lack of which effectively prevents us from achieving any 
such goods”).  In light of these specific meanings, we use the more generic term “value,” as it 
more correctly reflects the professional principles we contend legal education should endorse. 

251  Jones, supra note 88, at 992. Building upon this position, Jones continues by 
contending that the “practically wise lawyer” should have the character attributes of being 
able to balance empathy and detachment while maintaining a sense of humility. Id. at 
995−96; see also Madison & Gantt, supra note 10, at 391–92 (discussing the Aristotelian 
concept of “phronesis,” or practical wisdom, as an attribute lawyers should embody); 
STUCKEY, supra note 3, at 49 (“In order to succeed as lawyers, students must acquire the 
habit of mind needed for competent law practice, which in medical education is referred to 
as ‘clinical judgment’ and by some legal scholars as ‘practical judgment’ or ‘practical 
wisdom.’”). 
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(4) were patriotic and concerned about civic affairs; (5) were liberal-
minded and able to understand others’ viewpoints; and (6) maintained an 
honorable reputation in the community.252  

Comparing these early conceptions with more recent formulations of 
such values is best done by focusing on formulations adopted since the rise 
of the professionalism movement.  First, the 1992 MacCrate Report 
outlined four “Fundamental Values of the Profession” lawyers should 
embody: (1) “Provision of Competent Representation”; (2) “Striving to 
Promote Justice, Fairness, and Morality”; (3) “Striving to Improve the 
Profession”; and (4) “Professional Self-Development.”253  A later 1996 
Report of the ABA Professionalism Committee identified six “[e]ssential 
characteristics” of the professional lawyer, which included the 
character-related attributes of “Practical and prudential wisdom,” 
“Ethical conduct and integrity,” and “Dedication to justice and the public 
good.”254  The Best Practices Report identified five professional values that 
it advocated should be emphasized in law school; (1) “A commitment to 
justice”; (2) “Respect for the rule of law”; (3) “Honor, integrity, fair play, 
truthfulness, and candor”; (4) “Sensitivity and effectiveness with diverse 
clients and colleagues”; and (5) “Nurturing quality of life.”255 In the 2013 
ABA publication Essential Qualities of the Professional Lawyer, Neil 
Hamilton identified the following as essential to lawyers’ professional 
formation:  

[1] an internalized moral core characterized by a deep responsibility for 
others, particularly the client, as well as some restraint on self-interest 
in carrying out this responsibility . . . [2] ongoing solicitation of feedback 
and self-reflection; [3] an internalized standard of excellence in 
lawyering skills; [4] integrity and honesty; [5] adherence to the ethical 
codes; [6] public service (especially for the disadvantaged); and 
[7] independent professional judgment and honest counsel.256  
In addition, in the 2015 follow-up book to the Best Practices Report, 

Building on Best Practices, we proposed the following eight values as 
normative values of the legal profession:  

1. Integrity—Being True to Self 
2. Honesty 

                                                      
252  See supra notes 55–89 and accompanying text; see also KRONMAN, supra note 62, 

at 15−16 (also calling practical wisdom “prudence”).  Interestingly, Francis Lieber also 
advocated for more personal characteristics of the professional lawyer, such as being 
self-aware and calm, but these characteristics were not as widely discussed during that 
period as essential characteristics. See supra note 89 and accompanying text.  

253  MACCRATE REPORT, supra note 240, at 140–41. 
254  See SECTION OF LEGAL EDUCATION AND ADMISSIONS TO THE BAR, AM. BAR ASS’N, 

TEACHING AND LEARNING PROFESSIONALISM 6–7 (1996) (listing the other characteristics as 
“Learned knowledge,” “Skill in applying the applicable law to the factual context,” and 
“Thoroughness of preparation”). 

255  STUCKEY, supra note 3, at 62−67. 
256  Hamilton, supra note 244, at 9.  
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3. Diligence/Excellence 
4. Fairness/Seeks Justice & Truth 
5. Courage/Honor 
6. Wisdom/Judgment 
7. Compassion/Service/Respect for Others 
8. Balance257 
What is particularly noteworthy about these modern listings is how 

closely they align with the early legal educators’ views, developed 
approximately 200 years ago, of the lawyer as the “lawyer-statesman” or 
“public citizen.”  Two distinctions, however, are noteworthy.  First, unlike 
the early conceptions, many of these modern listings underscore the 
professional value of promoting balance and wellness among lawyers.  For 
instance, in 2018, Virginia adopted a change to its Rules of Professional 
Conduct by adding a comment on wellness to its Rule 1.1 on Competence.  
The comment reads, “A lawyer’s mental, emotional, and physical 
well-being impacts the lawyer’s ability to represent clients and to make 
responsible choices in the practice of law.  Maintaining the mental, 
emotional, and physical ability necessary for the representation of a client 
is an important aspect of maintaining competence to practice law.”258 This 
difference makes sense given the particularly modern problems of lawyer 
burnout, substance abuse, and mental health challenges—problems that 
are garnering increased attention within the legal profession.259   

Second, early American lawyers’ more singular focus on 
civic-mindedness and promoting the common good has gotten lost in the 
rather complicated modern creeds on lawyer professionalism, which call 
for everything from civility to punctuality.260  As noted above, in even the 
relatively short list of lawyer virtues identified by many scholars 
researching this historical era, two clearly rise to the top: practical wisdom 
                                                      

257  Gantt & Madison, supra note 3, at 257−60. Law schools have proposed other 
listings of values in their specific professional formation courses. See, e.g., First Year Course 
on Professionalism and Professional Identity, MERCER U. SCH. L at 
https://law.mercer.edu/academics/centers/clep/education.cfm (describing Mercer’s first-year 
professional formation course and its emphasis on professional values) (last visited Mar. 18, 
2019). 

258  VIRGINIA RULES OF PROF’L CONDUCT r. 1.1 cmt. 7 (VA. STATE BAR 2018). 
259  See NATIONAL TASK FORCE ON LAWYER WELL-BEING, supra note 6, at 7 (explaining 

societal issues lawyers face in today’s legal culture). 
260  For instance, the Iowa State Bar Association lists forty separate duties lawyers 

have to the court and to other counsel.  Attorney Regulation, IOWA ST. B. ASS’N, 
https://www.iowabar.org/page/ProfessionalConduct (last visited Feb. 17, 2019).  Some state 
creeds do stress the importance of lawyers’ devotion to the common good, but they get lost in 
the other many identified commitments of lawyers. See, e.g., A Lawyer’s Creed of 
Professionalism of the State Bar of Arizona, ST. B. ARIZ,, https://www.azbar.org/ 
membership/admissions/lawyerscreedofprofessionalism/ (last visited Feb. 4, 2019) (listing, 
among its thirty-four standards, one standard stating “I will remember that, in addition to 
commitment to my client's cause, my responsibilities as a lawyer include a devotion to the 
public good”).  
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and civic-mindedness.261  This civic-mindedness, manifested in devotion to 
the common good, was so important among early American lawyers that 
they often prioritized the public interest over their client’s interests when 
the two appeared to conflict.  As Russell Pearce reasons when describing 
lawyers during this period:  

One of the major components of the legal elite’s conception of lawyering 
was that lawyers exert influence on their clients, in addition to the 
influence lawyers wielded through their political leadership and their 
function in interpreting the law for the public. When representing 
clients, advocacy and governance duties could often coexist but when 
they conflicted the legal elite believed that the governing class duty was 
paramount.262 

This view was not uniformly held by lawyers of the period, but the legal 
elite during this time circumscribed lawyers’ advocacy role to ensure it 
was not limited by lawyers’ broader duty to promote the common good.263  

Beginning in the 1960s, however, the legal profession witnessed a 
dramatic shift from this commitment to the common good to the “standard 
conception of the lawyer’s role” as client-centered, with lawyers serving as 
“hired guns” who are not morally accountable for the actions they take on 
the client’s behalf.264  As noted above, the professionalism movement 
responded to thwart this ascendance.265 Larger cultural shifts have 
nevertheless worked against the professionalism movement’s ability truly 
to take hold.  Most notably, as Russell Pearce and others chronicle, 
American society from the 1960s to the early twenty-first century 
witnessed a shift from communal responsibility and civic engagement to 
a rise of individualism.266 Prominent scholars Robert N. Bellah, Richard 
Madsen, William M. Sullivan, and Steven Tipton reason that, during this 
time, society experienced a “crisis of civic membership . . . expressed in the 
loss of civic consciousness, of a sense of obligation to the rest of society.”267 
This crisis was not completely widespread, as this same period since the 
1960s witnessed the rise of the public interest bar and public interest 
movement.268  

                                                      
261  See supra notes 251−252 and accompanying text.  
262  Russell G. Pearce, Lawyers as America’s Governing Class: The Formation and 

Dissolution of the Original Understanding of the American Lawyer’s Role, 8 U. CHI. L. SCH. 
ROUNDTABLE 381, 383 (2001).  

263  Id.  
264  Id. at 407−10 (quoting DAVID LUBAN, LAWYERS AND JUSTICE xix−xx (1988)) (“In 

becoming hired guns, elite lawyers abandoned the traditional governing class ideology. They 
were no longer acting as a disinterested political leadership capable of discerning and 
pursuing the common good. Instead, they were advocates of private interests.”). 

265  See supra Part II.F. 
266  Pearce, supra note 262, at 416−17. 
267  ROBERT N. BELLAH ET AL., HABITS OF THE HEART: INDIVIDUALISM AND 

COMMITMENT IN AMERICAN LIFE, at xii (updated ed. 1996). 
268  Pearce, supra note 262, at 417.  
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This combination of the decrease in overall civic engagement and the 
growth in the public interest bar has resulted, however, in allocating all 
lawyers’ traditional obligation to the public good to only a discrete 
segment of the bar.269 Similarly, this convergence has resulted in 
allocating all lawyers’ traditional obligation to provide free legal services 
to those in need, as espoused by Hoffman, Sharswood, and others,270 to a 
specific “pro bono” responsibility that was codified in the ABA Model Rules 
as only aspirational.271 Russell Pearce summarizes these effects: 

Lawyers, like others in society, have come to doubt that they or anyone 
else can rise above self-interest. They understand their responsibilities 
in terms of individual and not communal obligation. The hired gun 
conception of the lawyer’s role is far more compatible with these 
perspectives than the governing class ideal of disinterested 
commitment to the common good.272 
Recent movements have sought to overcome this 

compartmentalization, such as the movement to make lawyers’ pro bono 
obligations mandatory.  These movements have met with robust 
resistance within the profession.273  Although some states require lawyers 
to report their pro bono hours to the state bar, no state to date has adopted 
a mandatory pro bono requirement.274 

Interpreting early legal education’s emphasis on civic-mindedness in 
light of the modern understanding of professional identity formation 
provides keen insight as to why the recent professionalism efforts have 

                                                      
269  Id. at 417−18. 
270  See, e.g., HOFFMAN 2d ed., supra note 71, at 758 (“I shall never close my ear or 

heart, because my client’s means are low. Those who have none, and who have just causes, 
are, of all others, the best entitled to sue, or be defended; and they shall receive a due portion 
of my services, cheerfully given.”); GEORGE SHARSWOOD, PROFESSIONAL ETHICS 151 
(Philadelphia, T. & J. W. Johnson & Co. 5th ed. 1896) (“It is to be hoped, that the time will 
never come, at this or any other Bar in this country, when a poor man with an honest cause, 
though without a fee, cannot obtain the services of honorable counsel, in the prosecution or 
defence of his rights.”). 

271  See MODEL RULES OF PROF’L CONDUCT r. 6.1 (AM. BAR ASS’N 2018) (“Every lawyer 
has a professional responsibility to provide legal services to those unable to pay. A lawyer 
should aspire to render at least (50) hours of pro bono publico legal services per year.”). 

272  Pearce, supra note 262, at 420. 
273  See NATHAN M. CRYSTAL, PROFESSIONAL RESPONSIBILITY 607−10 (6th ed. 2017) 

(discussing the primary criticisms against mandatory pro bono work). 
274  See Pro Bono Reporting, A.B.A., https://www.americanbar.org/groups/ 

probono_public_service/ts/pbreporting/ (last visited Feb. 3, 2019) (listing states that require 
pro bono reporting). In 2002 the ABA considered but rejected a proposal to include a 
mandatory pro bono obligation in the Model Rules.  CRYSTAL, supra note 273, at 610.  Also, 
in January 2013, New York put into effect a rule requiring all candidates seeking admission 
to the New York bar to complete 50 hours of qualifying pro bono work.  Mandatory 50-Hour 
Pro Bono Requirement, N.Y. ST. BOARD L. EXAMINERS, https://www.nybarexam. 
org/MPB.html (last visited Feb. 4, 2019). This requirement, however, applies to those 
seeking admission to the bar and does not apply to currently admitted lawyers or to new 
lawyers once they are admitted. Id.  
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struggled to effect fundamental change.  Such efforts have struggled 
because legal education—and the legal profession—have lost sight of the 
primary emphasis on lawyering as a service to promote the public good.  
What is viewed as “public service” largely remains compartmentalized 
both in the law school curriculum and in common conceptions of what 
lawyers do.275  Saying that one is going into “public interest” law remains 
a relatively narrow segment of occupations within the legal profession.276  
Moreover, these efforts have struggled because they have not stressed, as 
did those in early legal education, that the identity of a lawyer was bound 
in the conception of being a public servant.  Serving the public good was 
not just something some lawyers did; being a public servant was what all 
lawyers were. 

Modern law schools can best recapture this conception by stressing 
public service as a professional value that all law students should embrace 
as part of their professional identity. Schools’ efforts must be thoughtfully 
conceived because current curricula that lack an intentional design to 
cultivate professional values and identity actually develop a negative 
identity—“autonomously self-interested lawyers.”277  Growing out of the 
professionalism movement, many law schools engaged in efforts to 
promote their students’ commitment to public service.278  These efforts 
have largely centered on requiring students to engage in pro bono or public 
service in order to graduate; at least 39 law schools have adopted this 
condition of graduation.279 The ABA opines that such law school programs 
“help students develop professionalism and an understanding of a 

                                                      
275  For instance, the ABA Standards for Approval of Law Schools provide, in the basic 

standard on the law school curriculum, that law schools “shall provide substantial 
opportunities to students for . . . student participation in pro bono legal services, including 
law-related public service activities.” ABA STANDARDS, supra note 221, at Standard 303(b). 
By providing a specific standard on “pro bono” and “public service” work, the Standards 
perpetuate the conception that such work is distinct from the work of lawyers generally. 

276  For instance, in collecting data on attorney salaries, the National Association of 
Law Placement provides a relatively discrete category for those attorneys who work in 
“public interest” organizations; the conception of all attorneys as providing public service has 
fallen from common nomenclature.  Findings from the NALP/PSJD 2018 Public Service 
Attorney Salary Survey, NAT’L ASS’N L. PLACEMENT (June 2018), 
https://www.nalp.org/0618research; see also SECTION OF LEGAL EDUC. AND ADMISSIONS TO 
THE BAR, AM. BAR ASS’N, 2018 EMPLOYMENT QUESTIONNAIRE (FOR 2017 GRADUATES): 
DEFINITIONS & INSTRUCTIONS (2018) (providing a definition of “public interest,” which law 
schools are to use in categorizing graduates’ employment). 

277  Eli Wald & Russell G. Pearce, Making Good Lawyers, 9 U. ST. THOMAS L.J. 403, 
405 (2011). 

278  See Best Schools for Public Interest Law, PRELAW (Feb. 12, 2014, 12:46 PM) 
http://www.nationaljurist.com/prelaw/best-schools-public-interest-law (listing the law 
schools who promote public interest careers for their students).  

279  A Guide and Explanation to Pro Bono Services, A.B.A. (July 26, 2018), 
https://www.americanbar.org/groups/legal_education/resources/pro_bono/. 
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lawyer’s responsibility to the community.”280  Such requirements, 
however, revisit the problems with the professionalism movement 
generally, which focused more on changing lawyers’ conduct than on 
promoting their underlying intrinsic change.281 

True fundamental change thus will follow when law schools stress 
that the character of a lawyer is grounded in someone who views him or 
herself as committed to the public good.  In this effort, law schools should 
draw upon the growing scholarship on the curricular and pedagogical 
approaches schools can adopt to help law students develop their 
professional identity generally.282 Modern law schools, however, should 
also draw upon the approaches of early legal educators, most notably the 
approach that viewed law teachers as professional mentors to students.  
As noted above, the predominant mode of legal education in the historical 
era was apprenticeship training in which practicing lawyers mentored 
their apprentices.283  This mode, no doubt, affected the goal of legal 
education generally in this period.284 Early legal education was tied more 
to individual lawyers as teachers and models than to institutions, and 
although early law schools primarily delivered instruction through the 
lecture method, law teachers who sought to uphold the lawyer-statesman 
ideal ultimately had a mentoring effect on their students.285 

Since the Carnegie and Best Practices Reports, scholarship has 
argued for a re-emphasis of mentoring and modeling as part of the legal 
education experience.286 This emphasis flows naturally from the Carnegie 
Report’s re-imagination of the traditional conception of the preparation of 
professionals as an “apprenticeship, with its intimate pedagogy of 

                                                      
280  Id. 
281  See Julie D. Lawton, Teaching Social Justice in Law Schools: Whose Morality Is 

It?, 50 IND. L. REV. 813, 814 (2017) (reasoning that mandatory pro bono or clinic programs in 
law schools may fail to teach students to internalize a concern for social justice). 

282  E.g., Larry O. Natt Gantt, II & Benjamin V. Madison, III, Self-Directedness and 
Professional Formation: Connecting Two Critical Concepts in Legal Education, 14 U. ST. 
THOMAS L.J. 498, 513–25 (2018); Gantt & Madison, supra note 3, at 262−70; Neil Hamilton, 
The Next Steps of a Formation-of-Student-Professional Identity Social Movement: Building 
Bridges Among the Three Key Stakeholders—Faculty and Staff, Students, and Legal 
Employers and Clients, 14 U. ST. THOMAS L.J. 285, 299−301 (2018); Madison & Gantt, supra 
note 10, at 379−81. The University of St. Thomas School of Law has compiled a database 
cataloguing the professional development courses in all the law schools across the country. 
See Professional Development Resources Database, U. ST. THOMAS SCH. L., 
https://www.stthomas.edu/hollorancenter/resourcesforlegaleducators/professionaldevelopm
entdatabase/ (last visited Feb. 4, 2019).  Discussing these approaches in detail is beyond the 
scope of this article. 

283  FRIEDMAN, 2d ed., supra note 38, at 318−19; Douglas, supra note 15, at 189.  
284  FRIEDMAN, 2d ed., supra note 38, at 322. 
285  FRIEDMAN, 2d ed., supra note 38, at 318−22; Jones, supra note 15, at 1152−57.  
286  See, e.g., Gantt & Madison, supra note 282, at 523−25; Gantt & Madison, supra 

note 3, at 269−70.  
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modeling and coaching.”287  Mentoring of law students can certainly occur 
in their relationships with law faculty; such mentoring can also occur 
through school-sponsored mentoring initiatives that pair students with 
judges or practicing lawyers.288  

Indeed, if one of legal education’s primary goals is to cultivate in 
students the value of service to the common good, law schools must view 
their task as character formation, not public service imposition. In this 
regard, classic conceptions of the cultivation of character and virtue 
underscore the need to appreciate the role of modeling and the importance 
of the narrative.  For instance, in discussing legal education’s role to 
promote students’ character formation, Timothy Floyd draws upon 
Aristotelian ethics to reason, “We learn morality primarily by example, 
from role models; it is therefore crucial to have good role models.”289 
Mentors and other role models can inspire students towards civic-
mindedness.  Similarly, virtue development occurs best in the context of 
the narrative, in which the individual sees him or herself as developing 
over time.290 These narratives are particularly powerful for millennials 
who “thrive on stories” as a way to connect to the ideas being proposed.291 
In addition to mentors who can share stories, law schools should expose 
students to powerful lawyer exemplars, both current and throughout 
history, who model commitment to the common good.  Encouraging 
students to gather and reflect on these stories of prominent lawyers and 
judges “can encourage the students to see the way they can contribute to 
society through their work as a lawyer.”292 

CONCLUSION 

At the beginning of this country through the mid-1800s, the 
outstanding lawyer was a public citizen who exhibited practical wisdom 
and engaged in civic responsibility.293 This outstanding lawyer was not 
just an unattainable “ideal”; it was an “ennobling” goal for many in the 

                                                      
287  SULLIVAN ET AL., supra note 2, at 25. 
288  Gantt & Madison, supra note 3, at 269. Regent offers such as a mentoring program, 

as do many other law schools. Mentor Program, CTR. ETHICAL FORMATION & LEGAL EDUC. 
REFORM, http://www.cefler.org/mentor/ (last visited Feb. 4, 2019); see also Madison & Gantt, 
supra note 10, at 364−66 (describing survey results on law school mentoring programs). 
Mentoring can also occur through school partnerships with entities like the American Inns 
of Court. Paula Pierce, Mentoring: One Size Doesn’t Fit All, BENCHER, Jan.−Feb. 2019, at 16, 
17. 

289  Floyd, supra note 229, at 1413. 
290  Id. at 1418.  
291  See David Mills, Millennials Want Stories Not Just Ads, STORY COLLABORATIVE 

(Aug. 17, 2016), https://story-collaborative.com/millennials-want-stories-not-just-ads/ 
(discussing how businesses should create stories to market their products and services). 

292  Gantt & Madison, supra note 3, at 269. 
293  KRONMAN, supra note 62, at 14−16. 
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profession and thus “affirmed the self-worth of lawyers as a group.”294 This 
goal thus permeated the mission of early American legal education. 
Accordingly, early American law schools incorporated as their charge 
forming law students’ ethical and professional values as much as teaching 
legal doctrine and skills. These schools did not hesitate in stating the 
values important to the legal profession and in challenging their students 
to reach them. The schools centered on a few key values, most notably the 
fostering of practical wisdom and the cultivation of concern for the 
common good. They carried out this mission in a context in which 
mentoring from teacher to student was key, a goal that flowed naturally 
from the apprenticeship model of legal education which was predominant 
during the period.  

The case-based Socratic Method introduced in 1870 was an 
innovation in one part of legal education—teaching analytical skills and 
how to answer questions that probed students to develop their reasoning. 
This method, however, displaced other valuable educational priorities and 
teaching methods. Its spread, and the concurrent rise of theories of law 
that rejected moral grounds for law, led law schools to the unfortunate 
place we found most of them at the time of the publication of the Carnegie 
and Best Practices Reports.295 

Although many law schools still fail to prioritize properly their 
students’ professional formation,296 others have responded admirably and 
creatively in reacting to these Reports’ call for more attention given to 
students’ professional identity development.297 Some scholars have even 
deemed the response a “movement,” perhaps as a nod to the 
professionalism movement started some thirty years earlier.298 

This latest movement will encounter the same struggles as the 
professionalism movement unless it focuses on fostering internal change 
in law students and lawyers. As with the early law schools, the cultivation 
and internalization of professional values remains key; and although the 
profession has undeniably changed considerably since the 1800s, these 
professional values have largely remained the same. As discussed above, 
however, one noteworthy change, not in content but in emphasis, is early 
lawyers’ wholesale commitment to public service and the common good. 

Current legal educators must rediscover this prioritization of the 
professional value of developing civic-minded lawyers committed to the 
public good. In so doing, they can marry this prioritization with this 

                                                      
294  Id. at 16. 
295  See supra notes 189−199 and accompanying text.  
296  Madison & Gantt, supra note 10, at 361.   
297  See Professional Development Resources Database, supra note 282 (listing law 

schools with first year courses dedicated to professional formation).   
298  Hamilton, supra note 282, at 285 (calling it the “formation-of-student-professional-

identity social movement”). 
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current generation of millennial law students, which is known for its 
commitment to social justice.299 In so doing, they also should return to 
early law schools’ emphasis on mentoring, modeling, and story-telling as 
ways to help current students internalize a perspective that the identity 
of a lawyer is someone committed to the common good—in whatever 
particular context that commitment applies.  Schools should utilize in this 
rediscovery the innovative pedagogical methods employed by law schools 
in experiential learning and other areas of their curricula. For instance, 
they can use reflective writing, group learning, and formative assessments 
to promote values formation.300 By joining past and present, modern law 
schools can truly educate “lawyer-statespersons” for the twenty-first 
century.  

                                                      
299  See HELEN FOX, THEIR HIGHEST VOCATION: SOCIAL JUSTICE AND THE MILLENNIAL 

GENERATION 77−78 (2012) (discussing the methods educators must implement to best 
develop the millennial generations’ understanding of social justice).  Generation Z students 
also appear poised to care deeply about social justice. CORRIE SEEMILLER & MEGHAN GRACE, 
GENERATION Z GOES TO COLLEGE 40 (2016). 

300  See Gantt & Madison, supra note 3, at 263, 266; Madison & Gantt, supra note 10, 
at 384−86. 



MADISON AND THE MENTALLY ILL: THE DEATH 
PENALTY FOR THE WEAK, NOT THE WORST  

Corinna Barrett Lain*† 

INTRODUCTION 

Regent’s symposium on mental health and the law offers an 
opportunity to pause and think about a particularly acute issue within 
that larger framework: the treatment of those with severe mental illness1 
in our capital justice system. A case currently pending before the United 
States Supreme Court, Madison v. Alabama,2 is an apt place to start, as 
the Court just heard oral arguments in early October.3 The question in 
Madison is whether the condemned inmate is competent to be executed.4 
I will begin by telling you a bit about the facts of Madison, and then I will 
use the case to launch a larger discussion about how the severely mentally 
ill get caught in the capital justice system and why that is a problem.  

Vernon Madison was sentenced to death for killing a police officer 
back in 1985, and has now spent over 30 years on death row.5 Why so long, 
you ask.  The answer is reversible error.  First, Madison’s conviction was 
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1  Some use the term “serious mental illness,” while others use the term “severe 
mental illness.” These terms tend to be used interchangeably, but given that all mental 
illness is serious, while only a discreet subset is severe, I use the latter term here. See 
generally Kenneth T. Kinter, What’s in a Name: “Serious”, “Severe”, and “Severe and 
Persistent”, 21 INT’L J. PSYCHOL. REHABILITATION 52–54 (2017), https://www. 
psychosocial.com/IJPR_21/What_is_in_a_Name_Kinter.html (differentiating serious mental 
illness from severe mental illness and explaining that severe mental illness is a subset of 
serious mental illnesses). For further discussion on what the term “severe mental illness” 
entails, see infra notes 36–37 and accompanying text. 

2  See 138 S. Ct. 1172, 1172 (2018) (granting Madison’s petition for writ of certiorari). 
See Editor’s note on Madison, which was decided February 27, 2019, at the end of this essay. 

3  Transcript of Oral Argument at 1, Madison v. Alabama, No. 17-7505 (U.S. argued 
Oct. 2, 2018) [hereinafter Oral Argument]. 

4  See 17-7505 Madison v. Alabama Question Presented, SUPREME COURT OF THE U.S. 
(Feb. 26, 2018), https://www.supremecourt.gov/qp/17-07505qp.pdf (summarizing one issue in 
Madison as whether the State can legally execute “a prisoner whose mental disability leaves 
him without memory of his commission of the capital offense”). 

5  Petition for Writ of Certiorari at 1, 4, Madison, No. 17-7505 (U.S. filed Jan. 18, 
2018) [hereinafter Petition]. 
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overturned because prosecutors unconstitutionally excluded black jurors 
from his trial.6 Then on retrial, it was overturned because the prosecution 
put on expert testimony in the case that was so obviously inadmissible 
that it constituted plain error.7 At Madison’s third trial, the jury actually 
recommended life, but Alabama was one of very few states that allowed a 
judge to override a jury’s recommended sentence,8 and that is exactly what 
the judge in Madison’s case did: he overrode the jury’s recommendation of 
life and imposed a death sentence instead.9 

Suffice it to say that for Madison, it has been a long road. But here 
we are, over 30 years later. Madison is now 68 years old and has had a 
series of strokes, two of them nearly fatal, which have left him with 
permanent brain damage and a condition called Vascular Dementia, a 
cerebral vascular disorder that is degenerative, so it is progressively 
getting worse.10 On MRIs, you can actually see the areas of Madison’s 
brain where the tissue is dead, and when you compare multiple MRIs over 
the years, you can see that the area of dead tissue in his brain is growing.11  

Madison’s disorder has manifested itself in a number of ways. He has 
suffered an IQ loss over the years that now puts him in the borderline 
range of intellectual functioning.12 He slurs his speech.13 He cannot recite 
the alphabet past the letter “G.”14 He cannot count by threes, and he 

                                                      
6  Madison v. State, 545 So. 2d 94, 99 (Ala. Crim. App. 1987). 
7  Madison v. State, 620 So. 2d 62, 73 (Ala. Crim. App. 1992) (reversing the conviction 

due to erroneously admitted expert testimony based on facts not in evidence, despite the fact 
that the defendant did not object at trial, because it “constituted an error so obvious that the 
failure to notice it seriously affected the fairness or integrity of the proceedings”). 

8  Madison v. State, 718 So. 2d 90, 94, 103–04 (Ala. Crim. App. 1997); see EQUAL 

JUSTICE INITIATIVE, THE DEATH PENALTY IN ALABAMA: JUDGE OVERRIDE 4 (2011), 
https://eji.org/sites/default/files/death-penalty-in-alabama-judge-override.pdf (noting that as 
of 2011, judicial override is legal only in Alabama, Delaware, and Florida). Alabama finally 
abandoned judicial overrides in 2017; it was the last state in the country to do so. See Kent 
Faulk, Alabama Gov. Kay Ivey signs bill: Judges can no longer override juries in death penalty 
cases, AL.COM (Apr. 11, 2017), https://www.al.com/news/birmingham/ 
index.ssf/2017/04/post_317.html (showing that the Alabama Governor signed a bill into law 
doing away with judicial overrides in capital murder cases). 

9  Madison, 718 So. 2d at 94. The same judge overrode jury recommendations for the 
imposition of life sentences in five other capital cases—this was more than any other judge 
in Alabama. Petition, supra note 5, at 6 n.3. 

10  Petition, supra note 5, at 1–2, 9–10, 12. 
11  Brief of Petitioner at 8, Madison v. Alabama, No. 17-7505 (U.S. filed May 22, 2018). 
12  Id. at 10. Borderline intellectual functioning refers to IQ scores in the 70 to 75 

range, which places a person on the borderline of criteria for the diagnosis of intellectual 
disability under the Diagnostic and Statistical Manual of Mental Disorders (DSM) V.  See 
Amy Logsdon, Borderline Intellectual Functioning, VERYWELLMIND (Apr. 1, 2019), 
https://www.verywellmind.com/what-is-borderline-intellectual-functioning-2161698.  

13  Oral Argument, supra note 3, at 29. 
14  Brief of Petitioner, supra note 11, at 11. 
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cannot walk without assistance.15 He is disoriented as to time and place, 
so he cannot tell you the date, or the month, or even the day of the week.16 
He continually soils himself because he does not remember that there is a 
toilet right next to his bed and he is legally blind so he does not see it 
sitting there.17 Most significantly in this particular case, Madison has no 
memory of his crime—and I want to take a moment to name that. 
Madison’s crime was the murder of a police officer, someone who gave his 
professional life to protecting others. At this point in time, Madison has 
no memory of that; he has no recall of the murder that put him on death 
row.18 The area of his brain where tissue is dying is the area that controls 
memory; that is why his disorder is a form of dementia.19  

Importantly, none of this is contested.20 There is no claim that 
Madison is malingering, no claim that he is making this up.21 You can see 
the brain damage on the MRIs; the evidence is quite clear. Madison’s 
condition is not in question. 

Also not contested is the legal standard governing competence to be 
executed, at least in the abstract. Both parties agree that competency to 
be executed requires an inmate to have a rational understanding of the 
reason for his or her execution.22 Madison says he lacks that 
understanding because he cannot remember the crime, and thus cannot 
understand the punishment.  Alabama argues that Madison’s failure to 
remember the crime for which he is being executed does not, in and of 
itself, render him incompetent.23 By Alabama’s view, Madison 
understands that the state wants to put him to death as punishment for 
a murder that he was found to have committed, and that is enough.24 He 
may not remember the murder. He may even deny that it happened 
(which, he does).25 The state may have to keep telling him about it because 
he keeps forgetting. But the bottom line is that Madison understands that 
the state says he killed someone and wants to execute him as a result, and 
that rational understanding is (at least according to Alabama) all that the 
                                                      

15  Id. at 1, 11. 
16  Oral Argument, supra note 3, at 6.  
17  Id. at 17; Brief of Petitioner, supra note 11, at 4–5.  
18  Brief of Petitioner, supra note 11, at 10. 
19  Petition, supra note 5, at 9–10. 
20  See Brief of Petitioner, supra note 11, at 9 (discussing that evidence of Madison’s 

medical condition and dementia was unrebutted); see also Brief of Respondent at 13, 
Madison v. Alabama, No. 17-7505 (U.S. filed July 31, 2018) (conceding the fact of Madison’s 
dementia and arguing that, even if Madison does not remember the offense, he is not thereby 
rendered incompetent). 

21  Brief of Petitioner, supra note 11, at 12. 
22  Id. at 22–23; Brief of Respondent, supra note 20, at 13. 
23  Brief of Respondent, supra note 20, at 13, 20. 
24  Brief of Respondent, supra note 20, at 22. 
25  Oral Argument, supra note 3, at 19; Brief of Respondent, supra note 20, at 22. 
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Supreme Court requires.26 The trial court apparently agreed, although the 
basis for its ruling was not as clear as one might have hoped.27 

That is a basic recitation of the facts and what is at stake. At oral 
arguments, Justice Sotomayor summarized all of this quite nicely when 
she said:  

So we have a man here who . . . can’t move on his own, can’t remember 
where the bathroom is next to him, can’t see, slurs his words. He’s really 
not quite there. But he knows that someone says he committed a 
murder and that they’re trying to kill him, but he doesn’t understand 
why. He can’t be present enough in time to rationally understand or 
reflect on what he has done because he can’t retain information for 
long.28  

And why is it, she asked counsel for the State of Alabama, that the law 
says it is okay to execute this man?29  

Madison v. Alabama is a fascinating case, and the question that 
Justice Sotomayor asks—the question that the Supreme Court is 
currently grappling with—is a worthy one. But in this address, I am going 
to take a step back and ask a more fundamental question, a question about 
how someone in Madison’s position from the start—someone suffering 
from severe mental illness not only at the end of the capital justice process, 
but from the beginning (and Madison may well fit that bill too)30—could 
be at risk of receiving the death penalty in the first place. One might not 
care what happens to someone who has their full faculties at the time of 

                                                      
26  Brief of Respondent, supra note 20, at 22. 
27  See Order, State of Alabama v. Madison, No. 1985-001385.80 (Cir. Ct. Mobile 

Cnty., Ala., Jan. 16, 2018) (ruling that Madison did not satisfy the substantial threshold of 
insanity required by the United States Supreme Court for a stay of execution). There appears 
to be some dispute over what the trial court held and over what the state’s position was 
before the trial court. Compare Brief of Petitioner, supra note 11, at 21, 23–24 (asserting 
that the circuit court reasoned that vascular dementia does not constitute a medical 
condition that meet the standard for incompetency) with Brief of Respondent, supra note 20, 
at 22 (asserting that the circuit court found that Madison rationally understood his 
punishment even though he suffered from dementia). The clearest recitation of the trial 
court’s holding appears to be the district court’s denial of habeas relief, which states that the 
trial court based its finding of competency, at least in part on the evidence that Madison did 
not suffer from paranoia, delusion or psychosis. Madison v. Dunn, No. 16-00191-KD-M, 2016 
WL 2732193, at *9, *11 (S.D. Ala. May 10, 2016), rev’d sub nom. Madison v. Comm’r. Ala. 
Dep’t of Corr., 851 F.3d 1173 (11th Cir. 2017). The Eleventh Circuit Court of Appeals, which 
reversed the district court on this issue, also understood Alabama to argue that which it 
steadfastly denies arguing in the Supreme Court. See Madison v. Comm’r, Ala. Dep’t of Corr., 
851 F.3d 1173, 1178, 1188 (11th Cir. 2017) (“[T]he State suggests that only a prisoner 
suffering from gross delusions can show incompetency under [the established standard].”). 

28  Oral Argument, supra note 3, at 45.  
29  Id. 
30  See Petition, supra note 5, at 5 (“Mr. Madison’s struggles with mental illness had 

been observed since he was an adolescent, including by prison psychiatrists in Mississippi 
as documented in medical records introduced by the defense. To control his illness, Mr. 
Madison had been prescribed numerous anti-psychotic medications.”).    
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the crime and throughout the trial and sentencing phase, but then loses 
those faculties at the end (although I would hope we would care here too)—
but for every Madison, there are dozens of capital offenders who suffer 
from severe mental illness when they come into the capital justice system, 
and they are my interest here. My question is how it is that we—and I use 
“we” here intentionally, because when the state executes, it executes in 
our name—so how is it that we would even be thinking about executing 
the severely mentally ill, given that the death penalty is supposed to be 
for the worst of the worst offenders?  

The premise here is worth pausing to underscore. The Supreme Court 
has said time and again that the death penalty is not just for any 
murderer; it is for the worst of the worst offenders.31 On this point, the 
Court has not budged. The fact that the death penalty was palpably not 
being meted out in this fashion was what led the Supreme Court to strike 
it down in 1972.32 And the states’ adoption of so-called “guided discretion” 
statutes that promised to channel jury discretion to remedy this deficiency 
is what led the Court to reinstate the death penalty four years later in 
1976.33 As the Supreme Court stated in its 2008 decision Kennedy v. 
Louisiana, “[C]apital punishment must ‘be limited to those offenders who 
commit a “narrow category of the most serious crimes” and whose extreme 
culpability makes them “the most deserving of execution.”’”34 This is the 
core constitutional proviso that comes with the state’s power to put people 
to death: it is reserved for the worst, most culpable offenders and the 
worst, most serious crimes.  

And that brings me back to my question: how is it that we are in the 
position of executing the severely mentally ill in the first place? By 
definition, they are not the worst offenders; they are severely mentally ill.  

                                                      
31 Roper v. Simmons, 543 U.S. 551, 568 (2005) (“Capital punishment must be limited 

to those offenders who commit ‘a narrow category of the most serious crimes’ and whose 
extreme culpability makes them ‘the most deserving of execution.’”) (quoting Atkins v. 
Virginia, 536 U.S. 304, 319 (2002)).  

32  See Furman v. Georgia, 408 U.S. 238, 239–40 (1972) (invalidating the death 
penalty in certain cases as a violation of the prohibition on cruel and unusual punishment); 
see also id. at 293–94 (Brennan, J., concurring) (“When the punishment of death is inflicted 
in a trivial number of the cases in which it is legally available, the conclusion is virtually 
inescapable that it is being inflicted arbitrarily. Indeed, it smacks of little more than a lottery 
system. . . . When the rate of infliction is at this low level, it is highly implausible that only 
the worst criminals or the criminals who commit the worst crimes are selected for this 
punishment.”).  

33  See Gregg v. Georgia, 428 U.S. 153, 187, 195 (1976) (stating that reinstating the 
death penalty is “an extreme sanction, suitable to the most extreme of crimes,” and 
explaining that “the concerns expressed in Furman that the penalty of death not be imposed 
in an arbitrary or capricious manner can be met by a carefully drafted statute that ensures 
that the sentencing authority is given adequate information and guidance”).  

34  554 U.S. 407, 420 (2008) (quoting Roper, 543 U.S. at 568). 
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By “severely mentally ill,” I mean those who have a diagnosed severe 
mental illness in the DSM-5—the American Psychiatric Association’s 
Diagnostic and Statistical Manual of Mental Disorders.35 The DSM-5 is 
the gold standard, and it defines severe mental illness as a clinically 
recognized, significant disturbance in cognition, regulating emotion, or 
behavior that reflects a severe impairment or dysfunction in mental 
functioning and is relatively persistent over time.36 I am talking about 
illnesses like schizophrenia, bipolar disorder, that sort of thing.37 These 
are people who are seriously sick; they are not just having a bad day. 

Now that we know who I am talking about, I can turn to the what. 
What I will be talking about is how the severely mentally ill could be at 
risk of the death penalty in the first place. In some ways, Madison is an 
anomaly. Although there is reason to think that he suffered from a severe 
mental illness all along,38 his case before the Supreme Court considers 
only his condition as it has developed and deteriorated from his stay on 
death row. But in other ways Madison is not an anomaly; he is but one 
example of a much larger phenomenon. As I will discuss, states impose 
the death penalty on people with severe mental illness all the time; in fact, 
they are a good chunk of the demographic of the people we execute.39 What 
I want to do is rewind and start from the beginning; I want to figure out 
how we could get to this place where it is okay to condemn someone like 
Madison in the first place. Then, more briefly, at the end of the talk, I will 
ask what it is that we think we are accomplishing when we condemn and 
execute the severely mentally ill.40 That is to say, what societal purposes 
does this serve? This is an important question because, as I said, the state 
is executing in our name. So we ought to know, we ought to be able to 
articulate, what it is we are getting out of it when we put these people to 
death. Then finally, I will close my remarks with an observation about 

                                                      
35 See AM. PSYCHIATRIC ASS’N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL 

DISORDERS 20 (5th ed. 2013). 
36  See id. at 20 (defining mental illness as a “clinically significant disturbance in an 

individual’s cognition, emotion regulation, or behavior that reflects a dysfunction in the 
psychological, biological, or developmental processes underlying mental functioning”); AM. 
PSYCHOL. ASS’N, PROFICIENCY IN PSYCHOLOGY: ASSESSMENT AND TREATMENT OF SERIOUS 
MENTAL ILLNESS 5 (2009) (“[Serious mental illness] refers to mental disorders that carry 
certain diagnoses, such as schizophrenia, bipolar disorder, and major depression; that are 
relatively persistent (e.g., lasting at least a year); and that result in comparatively severe 
impairment in major areas of functioning . . . .”). 

37  See generally AM. BAR ASS’N, DEATH PENALTY DUE PROCESS REVIEW PROJECT, 
SEVERE MENTAL ILLNESS AND THE DEATH PENALTY 9–14 (2016) (discussing the difference 
between mental illness and severe mental illness, as well as the major types of severe mental 
illness) [hereinafter AM. BAR ASS’N]. 

38 See supra note 32. 
39  See infra notes 114–148 and accompanying text.  
40  See infra Part II.  
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what all this says about us, because how we treat those who we might 
justifiably despise says as much about us as it does about them.41  

I. HOW THE SEVERELY MENTALLY ILL END UP IN THE CAPITAL JUSTICE 

SYSTEM AND WHY THEY CANNOT GET OUT 

How is it that the severely mentally ill end up in the snare of the 
capital justice system in the first place?  Answering this question is the 
main focus of this talk, and so I will be spending the bulk of my time here.  
In this regard, there are four pieces of the puzzle that are critical to 
understand.  Madison is a snapshot of the end of the line, the last piece of 
the puzzle. I want to start at the beginning, and in the beginning was 
deinstitutionalization.  

A. Deinstitutionalization 

To have a cohort of severely mentally ill people in the capital justice 
system, you have to have a cohort of severely mentally ill people 
committing aggravated murder. And to understand how that has come to 
pass, you have to understand deinstitutionalization in the 1970s and 
reinstitutionalization thereafter through the criminal justice system.  
There is much to say about deinstitutionalization, but this is just the first 
stop on our journey. There are other stops we need to get to as well, and 
Dr. Hudacek has done a nice job of providing some of the details on this 
issue during her panel,42 so my overview comments will suffice. 

Deinstitutionalization refers to a phenomenon that began in the 
1960s, and went into high gear in the 1970s, to move the severely mentally 
ill out of state institutions and into the community.43 As a result of 
deinstitutionalization, the number of people committed to public 
psychiatric hospitals in 1955 had dropped by 87 percent in 1994.44  That 
is an astonishingly high percentage.  By way of sheer numbers, in 1955, 
there were roughly 558,000 severely mentally ill people living in the 
nation’s public psychiatric hospitals.45 By 1994, that number was under 
72,000—and this was forty years later, when the country’s population had 

                                                      
41  See infra Part III. 
42  Kristen Hudacek, Doctor of Psychology, Dir. of Psychology and Pretrial Forensic 

Servs. at E. State Hosp., Panel 2: Mental Health within the Court System at the Regent 
University Law Review Annual Symposium (Nov. 2, 2018). 

43  See E. FULLER TORREY, OUT OF THE SHADOWS: CONFRONTING AMERICA’S MENTAL 

ILLNESS CRISIS 8 (1997) (defining deinstitutionalization and explaining that the practice 
began in 1955, when antipsychotic medication was first introduced, and heightened around 
1965, when Medicaid and Medicare funding became available). 

44  See id. (explaining that the number of mentally ill patients admitted to hospitals 
dropped from 558,239 in 1955 to 71,619 in 1994).  

45  Id. 
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grown by over 50 percent, and its mentally ill population had grown along 
with it.46  

Who were these people who were deinstitutionalized? For starters, 
one had to be significantly mentally ill to be institutionalized in the first 
place. Here are the general contours: between 50 to 60 percent of those 
who were deinstitutionalized had been diagnosed with schizophrenia.47  
Another 10 to 15 percent had organic brain diseases; they were brain-
damaged as a result of trauma, strokes, Alzheimer’s, that sort of thing.48 
Vernon Madison would fall into this category. Another 10 to 15 percent 
were diagnosed with manic-depressive disorders or severe depression.49 

The idea behind deinstitutionalization was to treat these patients in 
the least restrictive setting possible.50 As President Jimmy Carter’s 
Commission on Mental Health explained, “[T]he objective [is] maintaining 
the greatest degree of freedom, self-determination, autonomy, dignity, and 
integrity of body, mind, and spirit for the individual while he or she 
participates in treatment or receives services.”51  Deinstitutionalization 
was intended to be a progressive policy—an enlightened, more humane 
way of treating the severely mentally ill. 

The problem was that state legislatures around the country were not 
willing to spend the money to give these people, who were now back out 
in the community, the mental health services they needed.52 Part of the 
reason fiscal conservatives had joined progressives in supporting 
deinstitutionalization was to reduce the stress on the public coffers, so 
funding for community services did not enjoy the same support that 

                                                      
46  Id. Between 1955 and 1994, the nation’s population grew from 164 million to 260 

million, and assuming that the proportion of severely mentally ill stayed roughly the same, 
the number of patients in mental hospitals absent deinstitutionalization would have been 
around 885,000. Id.  

47  Id. at 10.  
48  Id.  
49  Id.  
50  Id.  
51  Id. at 10–11. 
52  See id. at 10 (discussing how deinstitutionalization aggravated the incidence of 

mental illness by discharging patients without ensuring that they received the medicine and 
medical services necessary for their reintegration into society); see also Newt Gingrich & Van 
Jones, Opinion, Mental Illness is No Crime, CNN (May 27, 2015, 7:57 AM), 
https://www.cnn.com/2015/05/27/opinions/gingrich-jones-mental-health/index.html (“When 
governments closed state-run psychiatric facilities in the late 1970s, it didn’t replace them 
with community care . . . .”). 
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deinstitutionalization did.53  The mentally ill went without, resulting in a 
national mental health crisis.54 

And we are still in it today. Over 2.2 million severely mentally ill 
people—2.2 million people who are not just suffering from mental illness, 
but suffering on the scale of extreme mental impairment and 
dysfunction—are out in the community and not receiving psychiatric 
treatment.55  They say that the road to hell is paved with good intentions, 
and deinstitutionalization is Exhibit A for the old adage being true.  Sadly, 
most of these people just ended up on the streets.56  

And from there, they ended up in correctional facilities. The 
phenomenon has been called the “criminalization of the mentally ill,”57 
and California is a perfect example.  Progressive California was at the 
forefront of the deinstitutionalization movement, passing legislation to 
effectuate the policy in 1969.58  In its first year of deinstitutionalization, 
the number of mentally ill people entering its criminal justice system 
doubled.59 By 1975, the number of severely mentally ill individuals in 
California’s prisons and jails had grown 300 percent.60  As one prison 
psychiatrist in California explained:  

We are literally drowning in patients, running around trying to put our 
fingers in the bursting dikes, while hundreds of men continue to 
deteriorate psychiatrically before our eyes into serious psychoses. . . . 
The crisis stems from recent changes in the mental health laws allowing 
more mentally sick patients to be shifted away from the mental health 
department into the department of corrections.61 

Treating the mentally ill in a least restrictive setting turned out to be not 
so progressive after all.  These people were taken out of mental hospitals 
                                                      

53  Harold Pollack, What Happened to U.S. Mental Health Care After 
Deinstitutionalization?, WASH. POST (June 12, 2013), https://www.washingtonpost.com/news 
/wonk/wp/2013/06/12/what-happened-to-u-s-mental-health-care-after-deinstitutionalization 
/?noredirect=on&utm_term=.9a53398b4454. 

54  Samantha Raphelson, How the Loss of U.S. Psychiatric Hospitals Led to a Mental 
Health Crisis, NPR (Nov. 30, 2017, 1:15 PM), https://www.npr.org/2017/11/30/ 
567477160/how-the-loss-of-u-s-psychiatric-hospitals-led-to-a-mental-health-crisis. 

55  Jonaki Bose et al., Key Substance Use and Mental Health Indicators in the United 
States: Results from the 2017 National Survey on Drug Use and Health, SAMHSA (Sept. 
2018), https://www.samhsa.gov/data/sites/default/files/cbhsq-reports/NSDUHFFR2017/NS 
DUHFFR2017.pdf. 

56  See TORREY, supra note 43, at 11 (explaining that deinstitutionalized persons did 
not successfully reintegrate back to society, but instead they ended up homeless or 
incarcerated). 

57  See Anastasia Cooper, Note, The Ongoing Correctional Chaos in Criminalizing 
Mental Illness: The Realignment’s Effects on California Jails, 24 HASTINGS WOMEN’S L.J., 
339, 342 (1988). 

58  TORREY, supra note 43, at 36.  
59  Id.  
60  Id. 
61  Id.  
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and left on the streets, where many eventually made their way back to 
secure beds—but in correctional facilities instead. 

Fast forward to today, when jails and prisons are the single largest 
residential mental institution in our country.62 A 2010 study concluded 
that there are now more than three times more severely mentally ill 
persons in jails and prisons than in hospitals.63 In Virginia, for a local 
perspective, the Hampton Roads Regional Jail is the state’s largest 
repository for the mentally ill.64  Forty-three other states and the District 
of Columbia have a similar story to tell.65 

Where does all this leave us? When you put these people back in the 
community without treatment, they do not have their illness under control 
and have little chance of functioning as productive members of society, so 
there are going to be issues. Then when you add in substance abuse—and 
you have to, because if these people are not on their meds like they need 
to be, they are going to be suffering and you can bet they are going to self-
medicate66—what you get is severely mentally ill people who are off their 
meds and on substances that impair their judgment and reduce their 
inhibitions, and that is going to result in some capital murders. It is worth 
noting that people with mental illness are much more likely to be the 
victims of violent crime than the perpetrators.67 Indeed, people with 
severe mental illness are eleven times more likely to be the victims of a 
violent crime than members of the general population.68 But a slice of this 
population is also going to victimize; some of the severely mentally ill will 
end up committing capital murder.  

Of course, to get to death row, capital offenders who are severely 
mentally ill first have to get convicted and sentenced to death. One would 
think that the capital justice system would weed these people out, but it 

                                                      
62  See Gingrich, supra note 52 (“The estimated number of inmates with mental illness 

outstrips the number of patients in state psychiatric hospitals by a factor of 10.”). 
63  E. FULLER TORREY, ET AL., MORE MENTALLY ILL PERSONS ARE IN JAILS AND 

PRISONS THAN HOSPITALS: A SURVEY OF THE STATES 1, 8 (2010). 
64  Dave Ress, Hampton Roads Regional Jail: By Default, Virginia’s Largest Mental 

Hospital, DAILYPRESS (July 9, 2016, 5:40 PM), https://www.dailypress.com/news/politics/dp-
nws-regional-jail-20160710-story.html. 

65  Gingrich, supra note 52 (“Today, in 44 states and the District of Columbia, the 
largest prison or jail holds more people with serious mental illness than the largest 
psychiatric hospital.”). 

66  AM. PSYCHOL. ASS’N, supra note 36, at 3 (“It has been estimated that half of 
individuals with SMI will have a co-occurring substance abuse problem at some point in their 
lives. Compared with the general population, for example, people with schizophrenia are 
more than four times as likely to have a substance use disorder; those with bipolar disorder 
are more than five times as likely.”). 

67  AM. BAR ASS’N, supra note 37, at 17. 
68  Id.  
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does not. Why that is so is the second piece of the puzzle, and the topic I 
turn to next.  

B. The Capital Litigation Process 

The second piece of the puzzle is that the capital litigation process 
not only fails to screen out those with severe mental illness, but in many 
ways, it does just the opposite—it pulls these people into the dragnet even 
more. Both aspects of the problem are important. The first concerns legal 
doctrines that one would think would screen out the severely mentally ill, 
but often do not. Two, in particular, come to mind.  

One is competency to stand trial. This doctrine is grounded in due 
process and designed to ensure that defendants can adequately 
participate in their defense.69 It turns out to be a very low standard, 
requiring only a minimal ability to consult with a lawyer and understand 
the proceedings.70 Importantly, a person can have a severe mental illness 
and still be legally competent to stand trial.71  

A prime example is Scott Panetti, the capital defendant in Panetti v. 
Quarterman.72 I will be returning to Panetti v. Quarterman because it is 
one of the two leading cases governing competency to be executed,73 but 
for now my focus is competency to stand trial. Here are the facts. Scott 
Panetti was found competent to stand trial even though he had been 
hospitalized more than a dozen times for mental health-related reasons, 
diagnosed with schizophrenia, and was suffering from hallucinations.74 He 
chose to represent himself in his capital trial in Texas in 1995, and showed 
up dressed in a purple cowboy outfit.75 He tried to subpoena the Pope. He 
tried to subpoena John F. Kennedy (who, it goes without saying, had long 
been dead). He tried to subpoena Jesus Christ.76 As to the latter, I cannot 

                                                      
69  See Pate v. Robinson, 383 U.S. 375, 385–86 (1966) (holding that the issue of a 

defendant’s competency to stand trial implicates his right to a fair trial because it puts in 
question his ability to assist in his own defense); Dusky v. United States, 362 U.S. 402, 402 
(1960) (holding that competence to stand trial requires more than mere recollection of events 
and looks at the defendant’s ability to consult with counsel with a reasonable degree of 
rational understanding). 

70  Dusky, 362 U.S. at 402 (“[T]he test must be whether [a defendant] has sufficient 
present ability to consult with his lawyer with a reasonable degree of rational 
understanding—and whether he has a rational as well as factual understanding of the 
proceedings against him.”). 

71  AM. BAR ASS’N, supra note 37, at 19. 
72  551 U.S. 930 (2007). 
73  See AM. BAR ASS’N, supra note 37, at 19–22 (highlighting case studies on the trials 

of Scott Panetti and Kelsey Patterson, respectively, to discuss a mentally ill defendant’s 
competency to stand trial and the effect of raising an insanity defense). 

74  Panetti , 551 U.S. at 936, 940–42. 
75  Id. at 935–36; AM. BAR ASS’N, supra note 37, at 20. 
76  Panetti v. Quarterman, No. A-04-CA-042-SS, 2008 WL 2338498, at *35 (W.D. Tex. 

Mar. 26, 2008); AM. BAR ASS’N, supra note 37, at 20. 
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help but think—and I will go ahead and say it since I am here at Regent—
that Jesus was whispering softly in his ear, “Hey Panetti, you don’t have 
to subpoena me. I’m always with you.” But Panetti could not hear that 
voice, perhaps because he was hearing other voices instead. All this, and 
Panetti was found competent to stand trial.77 It is a stunning indictment 
of our capital justice system, and a vivid example of just how low the 
competency bar actually is. As one might have guessed, Panetti was 
convicted and sentenced to death.78  

The second doctrine is the insanity defense. The insanity defense is 
an affirmative defense to a crime; a defendant pleads not guilty by reason 
of insanity (“NGRI”).79 The standard for asserting this defense varies from 
state to state, but most states require some showing that as a result of a 
mental illness, the defendant did not know the nature of the act that he 
or she was doing, or did not know it was wrong, or, in a small number of 
states, that the defendant could not control his or her actions.80 Whatever 
the version, that is a very narrow test, and it is not going to weed out 
people with most mental illnesses, even severe ones.81 You can see this in 
how much the doctrine is used: NGRI is asserted in just 1 percent of all 
criminal cases, and even then, it is successful only 25 percent of the time.82  

NGRI is an especially risky defense in a capital trial, because jurors 
tend to view it as a legal loophole that could put the defendant back out 
on the streets.83 In practice, that is not what happens; states are pretty 
good about involuntarily committing people when they are mentally ill 
and have gone out and killed somebody.84 But the fact remains that NGRI 
is a complete defense—as in the verdict, if the jury buys it, is not guilty. 
That is a tough pill to swallow in a murder trial where the person has 
obviously killed the victim. In a moment, I will talk more about how both 
doctrines, NGRI and competency to stand trial, end up working against 
the severely mentally ill, but for now, the point is that NGRI is rarely 
applicable and rarely successful, so it is rarely ever used.  

                                                      
77  Panetti, 551 U.S. at 936.  
78  Id. at 937. 
79  AM. BAR ASS’N, supra note 37, at 20 (discussing the affirmative defense of NGRI). 
80  Id. 
81  Id. at 21. 
82  Id.  
83  Id.  Although state practice varies, the Supreme Court has held that at least under 

federal law, including general federal criminal practice, courts are not required to inform 
juries that defendants found not guilty by reason of insanity will be involuntarily committed 
and not released into society, rejecting a defendant’s claim that an instruction was needed 
to counter jurors’ mistaken perception to the contrary. See Shannon v. United States, 512 
U.S. 573 (1994). 

84  See id. (explaining that the successful use of the NGRI defense normally results in 
a defendant being sent to a psychiatric institution). 
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By way of example, we could go back to Panetti, as he also pled 
NGRI85—unsuccessfully, obviously—but, an equally powerful example is 
the case of Kelsey Patterson. Patterson had been diagnosed with paranoid 
schizophrenia in 1981 and was in and out of mental hospitals multiple 
times in the 1980s.86 In 1992, Patterson walked into a store and randomly 
shot a businessman and his administrative assistant.87 He then dropped 
his gun, stripped down to his socks—and I mean he took off everything 
except for his socks—and paced the floor, mumbling incoherently, until 
the police arrived.88 At trial, the jury rejected Patterson’s insanity 
defense.89 He was found guilty and sentenced to death.90 So clear was the 
evidence of Patterson’s severe mental illness that the Texas Board of 
Pardons and Paroles recommended clemency by a vote of five-to-one.91 It 
was only the second recommendation for clemency in the Board’s entire 
history.92 That recommendation went to the governor, who was Rick Perry 
at the time, and he rejected it.93 The State of Texas executed Patterson 
the next day.94  

Those are the two doctrinal failsafes, the safety valves for those with 
serious mental health problems to escape the capital justice system, and 
neither does much work in screening out capital offenders with severe 
mental illness. The question then becomes whether the capital litigation 
process provides other ways to sift out those who are severely mentally ill, 
and the reality is that being severely mentally ill in the capital litigation 
process actually cuts the other way. Rather than making it less likely that 
a defendant will be convicted and sentenced to death, severe mental 
illness makes it more so.  

There are a number of reasons why this is true. First, the severely 
mentally ill are more likely to confess, even to crimes they did not 
commit.95 The last panel of today’s symposium is dedicated to 
understanding why those with intellectual disabilities and mental illness 
are more likely to be falsely convicted so I will not go into detail here, but 
it is worth noting that the National Registry of Exonerations lists 103 

                                                      
85  Panetti v. Quarterman, 551 U.S. 930, 936 (2007). 
86  Patterson v. Cockrell, 69 F. App’x 658, at *1 (5th Cir. 2003); AM. BAR ASS’N, supra 

note 37, at 22. 
87  Patterson, 69 F. App’x at *1; AM. BAR ASS’N, supra note 37, at 22.  
88  Patterson, 69 F. App’x at *1. 
89  Id.; AM. BAR ASS’N, supra note 37, at 22. 
90  Patterson, 69 F. App’x at *1; AM. BAR ASS’N, supra note 37, at 22. 
91  AM. BAR ASS’N, supra note 37, at 22. 
92  Id. 
93  Id. 
94  Id. 
95  Robert Perske, False Confessions from 53 Persons with Intellectual Disabilities: 

The List Keeps Growing, 46 INTELL. AND DEVELOPMENTAL DISABILITIES 468, 468 (2008). 
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exonerations by those with mental illness or intellectual disability; of 
those 103, nearly three-quarters—72 percent—had falsely confessed to 
the crime.96 We might have guessed this would be true; the mentally 
infirm are more susceptible to manipulation and suggestion, and that 
makes them more susceptible to confessing in response to police 
interrogation.97 Whether the confession is true or false, the point here is 
that the severely mentally ill are more likely to come to trial having given 
one, and that makes them more likely to be convicted, which in turn puts 
them more at risk of being sentenced to death.  

Second, it is more difficult for the severely mentally ill to cooperate 
with their lawyer to mount an effective defense.98 For example, they often 
have confused and disordered thinking and have difficulty communicating 
in ways that make sense, particularly when trying to explain the details 
of what happened on a given occasion or when answering questions that 
can help piece together a mitigation case based on their social history.99 
Sometimes they suffer from paranoia, so they do not trust their lawyers 
and as a result, do not share things with them, or even worse, work in 
passive-aggressive ways to undermine the representation.100 Sometimes 
they do not want to talk about their mental illness, especially if it was 
caused by trauma; they just do not want to relive those memories, so they 
are utterly uncooperative in building a defense based on their mental 
illness.101 And sometimes they also have a personality disorder of some 
sort that makes them just plain difficult to work with and, well, difficult 

                                                      
96  Samuel Gross & Maurice Possley, For 50 Years, You’ve Had “The Right to Remain 

Silent”, MARSHALL PROJECT (June 12, 2016), https://www.themarshallproject.org/ 
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97  Perske, supra note 95, at 468; Saul M. Kassin et. al., Police-Induced Confessions: 
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487, 512–13 (2014). This factor is one of several that support what Professor Scott Sundby 
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referring to the Atkins and Roper factors as Sundby factors); Sundby, supra note 98, at 505, 
511. 

99  AM. BAR ASS’N, supra note 37, at 23; Sundby, supra note 98, at 514. 
100  AM. BAR ASS’N, supra note 37, at 23; Sundby, supra note 98, at 514. 
101  AM. BAR ASS’N, supra note 37, at 23; Sundby, supra note 98, at 513. 
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to like.102 All this makes effective representation of severely mentally ill 
capital defendants really, really hard. My hat goes off to the very special 
class of lawyers who do capital defense work, especially when it involves 
representing the severely mentally ill.  

Third, and relatedly, there are some decisions in the capital litigation 
process that only the defendant can make. The right to waive the right to 
an attorney and represent oneself at trial, the right to waive an appeal, 
the right to testify, and the right to plead not guilty, even when the 
evidence is overwhelming and a plea deal would take death off the table—
all these are decisions that belong to the defendant alone.103 As the Panetti 
case showed, severe mental illness can lead to some really bad decisions, 
and that can mean the difference between life and death. 

Fourth and finally, the drugs that severely mentally ill people need 
to take in order to get their illness under control tend to make their 
emotional affect appear flat, which is particularly bad in a capital trial 
because it can be mistakenly interpreted as a lack of remorse.104 That said, 
the alternative may be worse. If mentally ill capital defendants do not take 
their meds because they do not want their affect to be flat, they run the 
risk of showing up at trial looking agitated, disruptive, and out of 
control.105 Then they are dangerous looking, and that is the last thing they 
want to be, at least if they want the jury to choose life.106  

Everything I have said thus far has been about the trial process, but 
the sentencing phase of a capital trial poses special dangers for the 
severely mentally ill as well. Under the law, mental illness is a mitigating 
circumstance—something the jury considers in determining whether a 
convicted murderer is among the worst of the worst for whom a death 
sentence is appropriate.107 But research shows that juries often use severe 
mental illness as an aggravator instead.108 You may have heard of the 
Capital Jury Project; it is a National Science Foundation-funded project 
                                                      

102  See Sam Glover, Learn to Deal with Mentally-Ill Clients, LAWYERIST.COM (Feb. 19, 
2014), https://lawyerist.com/deal-with-mentally-ill-clients/ (providing a candid discussion of 
the challenges of representing the mentally ill). 

103  See Godinez v. Moran, 509 U.S. 389, 398–99 (1993) (holding that a defendant who 
is competent to stand trial is competent to make decisions belonging to client alone, such as 
whether to plead guilty and whether to waive the right to an attorney and proceed pro se). 

104  AM. BAR ASS’N, supra note 37, at 32; Sundby, supra note 98, at 515. 
105  AM. BAR ASS’N, supra note 37, at 23. 
106  See id. (discussing how jurors are more likely to find the death sentence 

appropriate if they perceive a defendant as dangerous).  
107  Eddings v. Oklahoma, 455 U.S. 104, 116 (1982) (treating a defendant’s mental and 

emotional development as a mitigating factor for sentencing); e.g., Lockett v. Ohio, 438 U.S. 
586, 607 (1978) (recognizing mental deficiency as a mitigating circumstance). 

108  See Ellen Fels Berkman, Note, Mental Illness as an Aggravating Circumstance in 
Capital Sentencing, 89 COLUM. L. REV. 291, 299 (1989) (explaining that once mental illness 
is introduced in mitigation, the prosecution may use it as an aggravating factor because of a 
likelihood of future dangerousness).  
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aimed at finding out how capital jurors think—when they choose death 
and why, that sort of thing.109 What the Capital Jury Project’s research 
has shown is that a claim of either insanity or incompetence to stand trial 
is one of the strongest correlates with a death sentence.110 That does not 
prove causation, of course; it is just a strong association. But when you 
think about the reasons that jurors choose death—and a finding of “future 
dangerousness” is right up there111—this makes complete sense. When a 
jury sees a killer with a severe mental illness, someone so sick as to plead 
insanity or to say he or she is not even competent to stand trial, there is a 
good chance the jury is going to check the box for future dangerousness.112 
If mental illness makes a person dangerous (and if the illness played any 
part in the murder, there is reason to think that is true), then it makes 
sense for a jury to think that the person is going to be dangerous going 
forward. That is just intrinsic to the nature of the person’s mental illness. 
It is a part of who that person is.113 

All the factors I have discussed result in a substantial proportion of 
severely mentally ill people in our prisons generally, and on death row 
specifically. By way of comparison, around 4 percent of the general 
population suffers from a severe mental illness.114 When you look at the 
percentage of those with severe mental illness in our correctional 
facilities, that figure jumps to around 10 percent—more than double what 
you see in the general population.115 And when you look at death row, that 
percentage doubles again; at least 20 percent of the condemned on death 
row suffer from a severe mental illness.116 That brings me to death row. 
                                                      

109  What is the Capital Jury Project, U. ALBANY SCH. CRIM. JUST., 
https://www.albany.edu/scj/13189.php (last visited Feb. 3, 2019). 

110  See DAVID BALDUS ET AL., EQUAL JUSTICE AND THE DEATH PENALTY 644–45 app. L, 
sched. 9 (1990) (providing the statistical models from the McCleskey v. Kemp case that was 
relied upon by Christopher Slobogin to support the assertion that the insanity defense is 
correlated to the death sentence at a very high level of statistical significance); Christopher 
Slobogin, Mental Illness and the Death Penalty, 24 MENTAL & PHYSICAL DISABILITY L. REP. 
667, 669–70 (2000) (discussing similar findings in other studies). 

111  Sundby, supra note 98, at 519 n.175 (discussing research in which “jurors cited the 
concern that ‘the defendant might pose a future danger to society’ as the factor that made 
them most likely to impose a death sentence”). So important is future dangerousness to the 
capital sentencing decision that Scott Sundby calls it part of the capital jury’s “hippocratic 
oath”—that having convicted the defendant of capital murder, their duty is “ensuring that, 
above all else, the defendant will never kill again.” Scott E. Sundby, War and Peace in the 
Jury Room: How Capital Juries Reach Unanimity, 62 HASTINGS L.J. 103, 117 (2010). 

112  Id. at 519. 
113  See id. (summarizing a jury’s decision to vote in favor of imposing the death penalty 

as based on the incurable nature of the defendant’s mental illness). 
114  Mental Illness, NAT’L INST. MENTAL HEALTH (Nov. 2017), https://www.nimh. 

nih.gov/health/statistics/mental-illness.shtml (estimating the prevalence of serious mental 
illness among the U.S. adult population at 4.2% as of 2016).  

115  AM. BAR ASS’N, supra note 37, at 15.  
116  Id. at 16. 
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C. Death Row 

If a capital offender is not suffering from mental illness before 
arriving on death row, there is a good chance he or she will develop one 
just as a result of being there. In virtually every state, death row consists 
of solitary confinement where the condemned are kept for at least 22 hours 
each day in the confines of a windowless cell the size of a standard parking 
lot space.117 Take a moment to think about just how small that is. They 
are monitored by cameras, spoken to through intercoms, and fed through 
a slot in the door.118 They have limited access to books and magazines, and 
virtually no contact with other human beings.119 These are the conditions 
of solitary confinement on death row, and the condemned are subject to 
its hallmarks—extreme isolation and forced idleness—for agonizingly 
long periods of time.  

How long, you are probably wondering. In 1987, the average time 
between death sentence and execution was seven years.120 In 1997, the 
average time between death sentence and execution was 11 years.121 In 
2007, it was a little less than 13 years.122 And in 2017, the average time 
on death row of those executed that year was 19 years. 123 Nineteen years 
in solitary confinement. Just take a moment to let that sink in.  

One might respond by saying, “Then just hurry the heck up.” And 
that would be a reasonable response, except for the fact that two-thirds of 
all death sentences are reversed, and the top two reasons for reversal are 
prosecutorial misconduct and ineffective assistance of counsel.124 Those 
are not mere legal technicalities; those are serious errors that go to the 
very heart of the capital justice system and the state’s ability to put 
someone to death. Then there is the estimated 4 percent of factually 

                                                      
117  Corinna Barrett Lain, Following Finality: Why Capital Punishment Is Collapsing 

Under Its Own Weight, in FINAL JUDGMENTS: THE DEATH PENALTY IN AMERICAN LAW AND 
CULTURE 30, 40 (Austin Sarat, ed., 2017).  

118  Id.  
119 See David. R. Dow, Life Without Parole: A Different Death Penalty, THE NATION, 

(Oct. 26, 2012), https://www.thenation.com/article/life-without-parole-different-death-
penalty/.  

120  See Time on Death Row, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo. 
org/time-death-row (last visited Jan. 31, 2019) (averaging time between sentencing and 
execution at 86 months in 1987). 

121  See id. (averaging time between sentencing and execution at 133 months in 1997). 
122  See id. (averaging time between sentencing and execution at 153 months in 2007). 
123  See Execution List 2017, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org 
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124  James S. Liebman et al., Capital Attrition: Error Rates in Capital Cases, 1973-
1995, 78 TEX. L. REV. 1839, 1850 (2000); Fox Butterfield, Death Sentences Being Overturned 
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library/national/061200death-penalty.html (June 12, 2000).  
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innocent people still sitting on death row.125 So no, I do not think the right 
answer is to just cut off appeals and speed up the back end of the process.  

In any event, what extreme isolation for extreme periods of time 
produces is something psychologists call “isolation sickness.”126 In the 
context of the condemned, it is also known as “death row syndrome.”127 
Research shows that even a few days in solitary confinement will cause a 
shift in EEG patterns indicative of cerebral dysfunction.128 Over time, the 
effects are debilitating, and what psychologists are seeing among those on 
death row is similar to the damage suffered by victims of severe sensory 
deprivation torture techniques.129 One study reported that of prisoners in 
isolation, 91 percent suffered from anxiety, 88 percent suffered from 
ruminations or intrusive thoughts, 86 percent suffered from 
hypersensitivity to stimuli, 84 percent had difficulty with concentration 
and memory, 84 percent had confused thought process, 71 percent 
experienced severe mood and emotional swings, 61 percent had violent 
fantasies, 44 percent experienced perceptual distortions, and 41 percent 
had hallucinations.130 In the same study, 34 percent of the prisoners 
experienced all eight of these effects, and 56 percent experienced at least 
five of them.131  

For those with severe mental illness coming in, the adverse effects of 
solitary confinement are even more damaging. Studies show that the 
stressors of extreme isolation make everything worse for those with 
preexisting mental health problems; it exacerbates the problems they 
already have.132 As one federal judge put the point, “[P]utting mentally ill 
prisoners in isolated confinement ‘is the mental equivalent of putting an 
asthmatic in a place with little air.’”133 The sick get sicker, and they just 
languish that way, getting sicker and sicker, until it is time for them to 
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die. And that brings me to the last piece of the puzzle, competency to be 
executed. 

D. Competency to be Executed 

I have finally made my way back to Madison v. Alabama, where our 
journey began,134 and now we know a lot more about how the severely 
mentally ill could be at risk of execution in the first place. But there is still 
one more legal failsafe, one more safety net that could spare the severely 
mentally ill, and that is the requirement that they be competent to be 
executed.  

At the moment, there are just two Supreme Court cases on this issue; 
Madison will make three. The first of those is Ford v. Wainwright, which 
the Court decided in 1986.135 Ford was convicted of murder in 1974, and 
by 1982, after eight years on death row, his mental health had 
deteriorated.136 He started referring to himself as Pope John Paul III, he 
boasted of thwarting a Klu Klux Klan conspiracy to bury dead prisoners 
inside the prison walls, and he claimed to have appointed nine new 
justices to the Florida Supreme Court (which, by the looks of it, did not 
help him much).137 Ford also claimed that he could control the governor 
through mind waves, and that executing him was part of a Satanic 
conspiracy to keep him from preaching the gospel.138 The Supreme Court 
looked at all this and said that it has always been clear that you could not 
execute the insane, because, well, they are insane.139 But even here, the 
Court did not go on to hold that Ford was insane; the Court just said there 
had to be a process for figuring this out, and there was not a process 
here.140 So, they sent the case back to Florida to figure out a process, and 
in the meantime, Ford, who was still languishing on death row, died of 
natural causes. At the time of his death, he was just 37 years old.141  

The other case on competency to be executed is Panetti v. 
Quarterman.142 I have already talked about the facts—Panetti was the 
guy who showed up at trial wearing a purple cowboy outfit and tried to 
subpoena Jesus Christ143—so here I will cut to the chase. The Supreme 

                                                      
134  For a discussion of Madison, see supra notes 2–28 and accompanying text.  
135  477 U.S. 399 (1986). 
136  Id. at 401–02. 
137  Id. at 402. 
138  Id. at 403. 
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140  Id. at 416–18. 
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Court in Panetti did not say that Panetti could not be executed. What the 
Court said is that to be competent, Panetti needed a rational 
understanding of the reason the state wanted to execute him, and as was 
the case in Ford, the state had failed to provide an adequate process for 
figuring that out.144 Fast forward to today, and the State of Texas is still 
trying to execute Scott Panetti, who appears to be sick as ever.145 

Now you know the standard governing competency to be executed—
a capital offender must have a rational understanding of the reason that 
the state wants to put him or her to death—and you know how it has 
played out. Knowing that, you also know that competency to be executed 
does not do much to keep the severely mentally ill from being executed.  If 
there is any doubt about that, just look at who it is we execute in this 
country. One study looking at executions from the years 2000 to 2015 
found that 43 percent of those executed had been diagnosed with a severe 
mental illness.146 In 2015 alone, seven of the 28 people executed suffered 
from a diagnosed severe mental illness, while another seven suffered from 
serious intellectual impairment or brain injury.147 In short, fully half of 
the people we executed in 2015 had some sort of serious intellectual 
impairment or dysfunction. When it comes to “volunteers”—condemned 
inmates who wave their appeals and say just execute me, I cannot take 
this anymore—more than 75 percent have some sort of documented 
mental illness.148  

This is who we execute. The question that naturally follows is why—
why would we want to do that? What purpose does it serve? 
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II. WHAT PURPOSE DOES EXECUTING THE SEVERELY MENTALLY ILL 

SERVE? 

What is it that we are trying to accomplish when we execute the 
severely mentally ill? This is an important question, because as I 
mentioned at the beginning of this talk, the state is executing in our name. 
So we ought to be able to answer that question.  We ought to be able to 
articulate what it is that we are getting out of it when we put these people 
to death.  

This was the question I found myself asking in Madison. I mean, who 
is even pushing to execute this guy? He is blind, he is disoriented, he 
urinates on himself, and he cannot remember what he did.149 He is 
completely pathetic. It is hard to imagine that even staunch death penalty 
supporters are eager to push this rock uphill; the last thing they want is 
for people to feel sorry for the guy who gets executed. So where is all this 
going? 

Here is Alabama’s answer to that question from oral arguments in 
Madison: “The state would still have a strong interest in seeking 
retribution for a horrible crime . . . even if [the condemned inmate] can’t 
remember the crime.”150 Later in the argument, the state’s representative 
says it again: “[N]othing about Mr. Madison’s conditions impact the state’s 
interest in seeking retribution for a . . . heinous crime.”151 At least 
Alabama was clear: its interest is retribution.  

To be fair, in the state’s brief, Alabama also makes an argument 
about deterrence,152 but it is hard to think that is what is really at stake 
because the claim does not even get mentioned at oral argument. After the 
National Research Council’s 2012 report on deterrence and the death 
penalty, it is easy to see why—as the 2012 report states, the evidence does 
not support the claim that the death penalty deters murder, so we should 
leave deterrence out of the debate.153 Besides, what does that deterrence 
argument look like—we execute even the severely mentally ill, so we sure 
as heck will execute you? As the Supreme Court concluded when it 
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invalidated the death penalty for the intellectually disabled (as opposed 
to the mentally ill) in the 2002 case Atkins v. Virginia, exempting the 
intellectually disabled from the death penalty will not harm whatever 
deterrent effect it might have for everyone else, and including them will 
not further it because they are not operating at a level that deterrence 
requires.154 I have to think that Alabama did not mention deterrence at 
oral argument because after Atkins and the National Research Council’s 
2012 report, there was not much to say. 

That brings me back to retribution, and I do believe that is what is 
really at stake here, just as that is what the death penalty is about more 
broadly. Today’s death penalty is not about deterrence, or incapacitation, 
and it is certainly not about saving money. It is about retribution.155 It is 
about avenging the lives of those who were mercilessly slain.  

Now, I do not claim to know how the Supreme Court will come out in 
Madison, and the issue there is not whether retribution is a legitimate 
state interest in executing the severely mentally ill (although it is not 
unrelated). But it merits mention that what the Supreme Court in Atkins 
had to say about retribution in the context of executing the intellectually 
disabled is equally applicable to the severely mentally ill. There the Court 
stated:  

[Intellectually disabled] persons frequently know the difference 
between right and wrong and are competent to stand trial. . . . [B]y 
definition, they have diminished capacities to understand and process 
information, to communicate, to abstract from mistakes and learn from 
experience, to engage in logical reasoning, to control impulses, and to 
understand the reactions of others. . . . Their deficiencies do not warrant 
an exemption from criminal sanctions, but they do diminish their 
personal culpability.156  
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The Court went on to say that the state’s interest in retribution 
“necessarily depends on the culpability of the offender,” and when it came 
to the death penalty, that interest was legitimate only to the extent “the 
most deserving of execution are put to death.”157 The defendant in Atkins 
had committed a capital crime; his convictions for abduction, armed 
robbery, and capital murder were deserving.158 But for the death penalty, 
that was not enough. “Because of their disabilities in areas of reasoning, 
judgment, and control of their impulses,” the Court explained, “[the 
intellectually disabled] do not act with the level of moral culpability that 
characterizes the most serious adult criminal conduct.”159 Atkins may 
have committed the worst crime, but he was not in the category of the 
worst offenders. As such, he was not among the worst of the worst for 
whom death was appropriate. 

Based on Atkins—what it said about the intellectually disabled 
having diminished moral culpability applies with full force to the severely 
mentally ill too—there is good reason to think that the state’s interest in 
retribution is not legitimate when it comes to executing the severely 
mentally ill.  But if that is true, then I am back to my question: what is it 
that we get out of it when we execute the severely mentally ill?  

I have a view—a fear actually—and I am going to share it. It comes 
from Ford, the case in which the Supreme Court first held that executing 
the insane was unconstitutional (and then did next to nothing to stop 
it).160 In Ford, the Court paused to consider what purpose the state could 
possibly have in executing the insane in the first place, and its observation 
as to the answer is one that I have always found deeply disturbing, 
haunting even. It was what the Court called “the barbarity of exacting 
mindless vengeance.”161  

Mindless vengeance. It fits all too well in the context of executing the 
severely mentally ill. It is vengeance, a dark twist on retribution,162 and it 
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is mindless. It is mindless in the sense of recognizing the lack of full 
mental capacity of the offender, and it is mindless in the way that states 
have shown no interest in recognizing the reduced culpability of the 
severely mentally ill. Blood has been shed and a price must be paid; the 
victim must be avenged, no matter how pathetic the offender. As the 
Supreme Court in Ford recognized, there is indeed a barbarity in that 
endeavor, which leads me to my last point.  

III. WHAT EXECUTING THE SEVERELY MENTALLY ILL SAYS ABOUT US  

The fact that we execute the severely mentally ill in this country 
might seem bizarre to outsiders, but it (unfortunately) makes more sense 
when considered in the larger death penalty context. Here, I am reminded 
of what Henry Schwarzchild, who led the ACLU’s Capital Punishment 
Project in the early 1970s and later founded the National Coalition to 
Abolish the Death Penalty,163 once said about the death penalty. He wrote:  

[W]e have always picked quite arbitrarily a tiny handful of people among those 
convicted of murder to be executed, not those who have committed the most 
heinous, the most revolting, the most destructive murders, but always the poor, 
the black, the friendless, the life’s losers, those without competent, private 
attorneys, the illiterate, those despised or ignored by the community for reasons 
having nothing to do with their crime. . . . The penalty of death is imposed almost 
entirely upon members of what the distinguished social psychologist Kenneth B. 
Clark has referred to as “the lower status elements of American society.”164  

If you spend any time at all studying the American death penalty, you 
know this to be true. It was true back in 1972, when the Supreme Court 
invalidated the death penalty for the very reason that this was true.165 It 
was true in 1976, when the Court reinstated the death penalty under the 
promise that it would no longer be true.166 And it is true today. The reality 
of the death penalty is that it is not for the worst of the worst. It is for the 
weak among the worst—the most vulnerable capital offenders in a variety 

                                                      
for a life—and that is also what gives rise to the anticipated emotional satisfaction of 
revenge. In that sense, retribution and revenge are just two sides of the same coin; what the 
state does as retribution, the victim experiences as revenge.”). 

163  For a more detailed description of Schwarzchild’s work in this area, see HERBERT 

H. HAINES, AGAINST CAPITAL PUNISHMENT 61–62 (1996), https://ebookcentral-proquest-
com.ezproxy.regent.edu/lib/regent-ebooks/detail.action?docID=270937. 

164  Henry Schwarzchild, In Opposition to Death Penalty Legislation, in THE DEATH 

PENALTY IN AMERICA 364, 366–67 (Hugo Adam Bedau 3d ed. 1982). 
165  See Furman v. Georgia, 408 U.S. 238, 239–40 (1972) (holding that the imposition 

of the death penalty constituted cruel and unusual punishment); id. at 240, 255–57 (Douglas, 
J., concurring) (reasoning that the death penalty amounts to a cruel and unusual 
punishment because it is imposed discriminatorily—selectively being applied to the poor, 
suspect classes, and unpopular minorities—thereby violating the equal protection clause, 
which is implicit in the ban against such punishments).  

166  See Gregg v. Georgia, 428 U.S. 153, 195 (1976) (holding that the concerns in 
Furman regarding the discriminatory imposition of the death penalty may be addressed 
through a precisely worded statute).  
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of ways—and executing those with severe mental illness is just Exhibit A 
for my claim.  

What, then, does this say about us? As Bryan Stevenson told the 
Justices during his oral argument in the Madison case, “[T]he Eighth 
Amendment isn’t just a window. It’s a mirror.”167 It says something about 
us as a society. 

What, then, does it say that not a single death penalty state in the 
Union exempts the ultimate punishment for the severely mentally ill? Not 
one.168 Since 2006, the American Psychological Association, the American 
Psychiatric Association, and the National Alliance on Mental Illness have 
opposed the death penalty for mentally ill offenders.169 The ABA has 
likewise issued a statement saying these people are seriously sick; they 
are not the worst of the worst murderers and should not be executed.170 
One observer noted, “[T]o my knowledge, this is the very first time in 
history that those four organizations have adopted the same position on 
anything.”171 People paying attention, people in the know—they find this 
indefensible. And by and large, we don’t defend it.  We don’t need to; it is 
just what we do. What does that say about our thirst for “exacting 
mindless vengeance”?172  

Over 150 years ago Dostoyevsky wrote, “The degree of civilization in 
a society can be judged by entering its prisons.”173 Justice Kennedy quoted 

                                                      
167  Oral Argument, supra note 3, at 60. 
168  See generally ELIZABETH DAVIS & TRACY L. SNELL, U.S. DEP’T OF JUST., BUREAU 

OF JUST. STATS., CAPITAL PUNISHMENT, 2016 (2018), https://www.bjs.gov/content/ 
pub/pdf/cp16sb.pdf (summarizing the states that allow the death penalty without 
recognizing any specific exception for the severely mentally ill). But see Terence Lenamon, 
Terry Lenamon’s List of State Death Penalty Mitigation Statutes, JDSUPRA (May 10, 2010), 
https://www.jdsupra.com/post/documentViewer.aspx?fid=d61d8c7b-896b-4c1a-bd87-
f86425206b45 (listing the mitigating factors, one of which is mental illness, for each state 
that still allows the imposition of the death penalty). 

169  See AM. BAR ASS’N, supra note 37, at 34–36 (discussing opposition to the death 
penalty for severely mentally ill offenders by leading professional organizations); AM. 
PSYCHOL. ASS’N, REPORT OF THE TASK FORCE ON MENTAL DISABILITY AND THE DEATH 
PENALTY 12 (2005) (advocating a policy that automatically commutes a death sentence to a 
lesser punishment for those individuals found incompetent for execution); see also E. 
Packard, Associations Concur on Mental Disability and Death Penalty Policy, MONITOR ON 
PSYCHOL. 14, 14 (2007) (discussing how the American Psychological Association, the 
American Bar Association, the American Psychiatric Association, and the National Alliance 
on Mental Illness drafted a policy excluding persons with severe mental disorders from 
capital punishment).  

170  AM. BAR ASS’N, RECOMMENDATION 122A: MENTAL ILLNESS RESOLUTION pmbl. 
(2006), available at https://www.americanbar.org/content/dam/aba/migrated/2011_build/ 
death_penalty_moratorium/mental_illness_policies.authcheckdam.pdf.  

171  See AM. BAR ASS’N, supra note 37, at 8. 
172  Ford v. Wainwright, 477 U.S. 399, 410 (1986). 
173  THE YALE BOOK OF QUOTATIONS 210 (Fred R. Shapiro ed. 2006) (reproducing a 

translation of a portion of Fyodor Dostoyevski’s The House of the Dead). 
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this language in a 2015 concurrence and added, “There is truth to this in 
our own time.”174 At the time, Justice Kennedy was writing about how we 
treat those on death row,175 but those words are also true when it comes 
to who we put on death row in the first place.  

Maybe, just maybe, the facts of Madison will be over the line; maybe 
the Supreme Court will finally say that a state has gone too far. But, in 
my mind, we should have never come this close to the line in the first 
place. To do so says more about our moral failings, our barbarity, than it 
says about those who we execute.  

Thank you. 
 
**Editor’s note: Subsequent to this keynote speech, the Supreme Court 
decided Madison, holding that in evaluating competency to be executed, a 
court must look not at the diagnosis, but rather at its downstream 
consequence—namely, whether it precluded the inmate from having a 
rational understanding of why the state wants to execute—and remanded 
for the court to determine that in the first instance under the clarified 
standard. See Madison v. Alabama, 139 S.Ct. 718 (2019). 

                                                      
174  Davis v. Ayala, 135 S. Ct. 2187, 2210 (2015) (Kennedy, J., concurring). 
175  Id. at 2209. 



 

 

FAMILY PRESERVATION AND PREVENTION, 
ENGAGEMENT, AND ACCESS TO SERVICES IN 

VIRGINIA 

Christianna Dougherty-Cunningham, Esq.* 

INTRODUCTION 

Child abuse and neglect are generally the primary reasons families 
are separated.1 It is no secret that the problems of child abuse and neglect 
will always need to be addressed. In 2016 alone, the U.S. Department of 
Health and Human Services estimated that child protective services’ 
agencies across the country received approximately 4,100,000 allegations 
of child abuse and neglect concerning around 7,400,000 children.2 In 
Virginia, the number of referrals has maintained a high but stable 
number of between 32,000 and 36,000 per year, involving up to 53,000 
children per year, over the course of the last decade.3 However, abuse and 
neglect are not the only reasons why family separation may occur. 
Increasingly, families with children who have severe mental and 
behavioral health issues are finding themselves at the crossroads of 
self-preservation and family preservation.4 Thus, access to services to 
prevent separation must be multifaceted. 

Another issue that needs little introduction is the woeful lack of 
investment in funds, personnel, and overall resources dedicated to mental 
and behavioral health concerns, which makes headline news with every 
tragedy rooted in untreated mental and behavioral health.5 While this is 

                                                      
*  Christianna Dougherty-Cunningham serves as an Associate City Attorney for the 

City of Virginia Beach, Virginia. She is also a member of the Virginia Beach Juvenile and 
Domestic Relations Court Improvement Committee, the Virginia Beach JDAI Committee, 
the Virginia Beach Bar Association Juvenile Court Committee, and the Executive 
Committee for the James Kent Inn of Court. 

1  See CHILDREN’S BUREAU, U.S. DEP’T OF HEALTH & HUMAN SERVS., CHILD 
MALTREATMENT 2016, at xii (2018), https://www.acf.hhs.gov/sites/default/files/cb/cm 
2016.pdf (stating that over 140,000 children were separated from their families due to 
maltreatment). 

2  Id. at xii, 6.  
3  DIV. OF FAMILY SERVS., VA. DEP’T OF SOC. SERVS., VIRGINIA’S FIVE YEAR STATE 

PLAN FOR CHILD AND FAMILY SERVICES: ANNUAL PROGRESS AND SERVICES REPORT 4 (2017), 
http://www.dss.virginia.gov/files/about/reports/children/annual_progress_services/APSR_20
17_FINAL_September15.pdf. 

4  See Position Statement 44: Residential Treatment for Children and Adolescents 
with Serious Mental Health and Substance Use Conditions, MENTAL HEALTH AM., 
http://www.mentalhealthamerica.net/positions/residential-children (last visited Feb. 4, 
2019) (discussing the choices families face when children suffer from behavioral issues or 
severe mental illness).     

5  See Lee Jong-Wook, Introduction to Investing in Mental Health, WORLD HEALTH 
ORG. 3 (2003), https://www.who.int/mental_health/media/investing_mnh.pdf (discussing 
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a national problem, when it comes to funding and access to such services, 
Virginia ranks in the bottom tier of the nation.6 Unfortunately, it will take 
more than adequate funding to remedy the conditions that led the 
Commonwealth to this ranking. It will take a complete rethinking of the 
system—one that switches from a crisis-based or acute system of care, to 
one of prevention, education, and long-term treatment and management 
in a community based setting.7 

“Prevention” is a term of art; it is utilized by child welfare agencies 
to mean either the prevention of the separation of children from their 
families or the prevention of the implication of involuntary services upon 
a family.8 The term is most often used in reference to child protective 
services (“CPS”) cases and the prevention of child abuse and neglect.9 
                                                      
that funds and human resources are needed to promote mental health).  See also Elizabeth 
Hilscher, 10 Years After the Virginia Tech Massacre Virginia Still Falls Short on Monetal 
Health Care, WASH. POST (April 14, 2017), https://www.washingtonpost.com/opinions/10- 
years-after-virginia-tech-virginia-still-falls-short-on-mental-health-care/2017(discussing 
Virginia’s mental health systems before and after Virginia Tech).  

6  See 2017 State of Mental Health in America - Access to Care Data, MENTAL HEALTH 
AM., http://www.mentalhealthamerica.net/issues/2017-state-mental-health-america-access-
care-data (last visited Feb. 4, 2019) (discussing the 2017 study results that discussed the 
national problem of mental health and ranked Virginia at thirty-eight out of fifty states for 
access to mental health care). The Mental Health America 2017 study separately ranked 
Virginia at forty-fifth out of the fifty states and D.C. for poor access to mental health care for 
youth and prevalence of mental illness. 2017 State of Mental Health in America—Youth 
Data, MENTAL HEALTH AM., http://www.mentalhealthamerica.net/issues/2017-state-mental-
health-america-youth-data (last visited Feb. 4, 2019). The study also found that nearly 10 
percent of Virginia’s youth population had experienced severe depression, ranking Virginia 
forty-seventh out of the fifty states and Washington D.C. Id. Additionally, of those youths 
that had experienced depression, 76 percent did not receive mental health services, placing 
Virginia at the forty-ninth rank out of the fifty states and Washington D.C. Id. 
But see MICHELE HELLEBUYCK ET AL., THE STATE OF MENTAL HEALTH IN AMERICA 2019, at 
9, 13 (2019), http://www.mentalhealthamerica.net/sites/default/files/2019%20MH%20in% 
20America%20Final.pdf (discussing Virginia’s improvement to thirty-third in state 
rankings, primarily due to lower depression among youth and more youth receiving 
treatment for depression, though Virginia’s rank in overall access to mental care considering 
youths and adults remains low at fortieth).   

7  See Why Experts Say Virginia’s Mental Health System Fell Through the Cracks, 
COMMONWEALTH TIMES (Dec. 5, 2016), https://commonwealthtimes.org/2016/12/05/look-
experts-say-virginias-mental-health-system-fell-cracks/ (stating that Virginia’s mental 
health funding has focused on emergency treatment instead of primary care and services, 
while states that have prioritized primary services have seen better results); see also Dave 
Ress, Virginia’s Mental Health System Needs an Overhaul, Legislators Say, VIRGINIAN-PILOT 
(Dec. 4, 2018), https://pilotonline.com/news/government/politics/virginia/article_d31c3046-
f7fd-11e8-b806-a75e85b92713.html (advocating spending more mental health funds on 
primary services rather than emergency services like hospitals). 

8  VA. DEP’T OF SOC. SERVS., CHILD AND FAMILY SERVICES MANUAL: CHAPTER B. 
PREVENTION § 1.2 (2018) [hereinafter PREVENTION MANUAL], http://www.dss.virginia.gov/ 
files/division/dfs/ca_fc_prevention/early_prevention/manual/effective_042018/section_1_pre
vention_overview.pdf. 

9  See id. at § 1.6.1 (describing prevention through foster care services offered by 
Child Protective Services to families in order to prevent further child abuse and neglect). 
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However, it can also refer to the first aspect of the term, prevention of 
separation due to the needs of the child at issue. One example of the latter 
form of prevention in Virginia, are cases which involve a “child in need of 
services” (“CHINS”).10 A CHINS child is one “whose behavior, conduct or 
condition presents or results in a serious threat to the well-being and 
physical safety of the child.”11 In such cases, services are aimed at 
prevention of family separation. If in-home services fail, the child may 
need to be placed outside of their home and in foster care, or another out-
of-family placement.12 

Throughout the last decade, child welfare agencies have been 
changing the way they approach prevention issues.13 For example, there 
was a time in the very recent past when families and social workers dealt 
with one another and the delivery of services at a distance far beyond 
arms-length. In CPS cases, there was a real fear of foster parents and 
biological parents even knowing one another’s names.14 Additionally, in 
CHINS-like cases, there was a mistaken belief that parents and guardians 
would have to relinquish custody of their children in order to receive 
services that would otherwise be provided in the foster care system.15 
Thus, while there will always be circumstances that dictate a more 
restrictive course of action, it is fortunate that attitudes toward service 
delivery have changed and that parties can now come together to find 
solutions that are unique to each family’s needs. This practice is called 
“family engagement.”16 Family engagement is premised upon the notion 
that parents and families have a more positive effect upon a child’s 
development when the families and service providers work together to 
establish goals to remedy whatever circumstances led the family to seek 
services in the first place.17  

The Virginia Department of Social Services (“VDSS”) has now 
adopted the family engagement model as its guiding principle in the 

                                                      
10  VA. CODE ANN. § 16.1-228 (2015 & Supp. 2018). 
11  Id. 
12  VA. CODE ANN. § 16.1-278.4 (Supp. 2018) (“Any order allowing a local board or 

public agency to place a child where legal custody remains with the parents or guardians as 
provided in this section shall be entered only upon a finding by the court that reasonable 
efforts have been made to prevent placement out of the home and that continued placement 
in the home would be contrary to the welfare of the child, and the order shall so state.”).  

13  For a detailed analysis of Virginia’s progress on its Five Year Plan for Child and 
Family Services (2015–2019), see DIV. OF FAMILY SERVS., supra note 3. 

14  For example, over the course of the past decade, I have seen where foster parents’ 
addresses were listed as the agency’s address and of late, that is not necessarily the case.  

15  Office of the Attorney Gen. of Va., Opinion Letter (Dec. 6, 2006), 
https://www.oag.state.va.us/files/Opinions/2006/05-095-Fralin.pdf. 

16  VA. DEP’T OF SOC. SERVS., FAMILY ENGAGEMENT MANUAL § III (2010) [hereinafter 
FAMILY ENGAGEMENT MANUAL], http://www.dss.virginia.gov/files/division/dfs/fe/ 
intro_page/manual/ manual.pdf.   

17  Id. §§ I–III.  
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development of policy.18 VDSS posits that Virginia’s social service 
agencies are not to be the only deciding party when it comes to decisions 
affecting the families that come before them: “Family engagement 
requires a shift from the belief that agencies alone know what is best for 
children and families to one that allows the family to fully participate in 
decision making.”19  

It is important to note, however, that the way the Commonwealth 
administers social services is relatively unique amongst service delivery 
models throughout the country.20 In Virginia, local governments (counties 
or cities) are responsible for the administration of social services through 
a local department of social services (“LDSS”).21 While there is a state 
department of social services, VDSS, which provides policy guidance and 
administers funding to the LDSS, LDSS are not necessarily accountable 
to VDSS. Instead, they are accountable to the governing bodies of their 
respective localities.22 LDSS are charged with administering social 
services according to the provisions of the Virginia Code (and where 
applicable, federal law) using the best practices and guidelines set forth 
in the policy provided by VDSS.23 This means that while all LDSS are 
utilizing the principles of family engagement adopted by VDSS, each 
LDSS may be implementing the practices and service delivery in a variety 
of ways best suited for each community.  

The second facet of Virginia’s locality-approach system of service 
delivery is the variation among jurisdictions’ local boards or behavioral 
health departments that facilitate access to mental and behavioral health 
services for both children and adults. In most of Virginia’s local 
jurisdictions, the locality’s community services board (“CSB”) oversees 
and implements access to such services.24 However, in certain 
jurisdictions, such as Virginia Beach, the LDSS itself has created a 
                                                      

18  PREVENTION MANUAL, supra note 8, §§ 1.9, 1.13.5 (“Family engagement is one of 
the cornerstones of the Virginia Children’s Services System Transformation.”).   

19  Id. § 1.13.5. 
20  CHILDREN’S BUREAU, U.S. DEP’T OF HEALTH & HUMAN SERVS., STATE VS. COUNTY 

ADMINISTRATION OF CHILD WELFARE SERVICES (2018), https://www.childwelfare.gov/ 
pubPDFs/services.pdf. 

21  VA. CODE ANN. § 63.2-324 (2017).  
22  The board of each LDSS reports to and may be removed for cause by the governing 

body of the city or county. Id. §§ 63.2-308, 315. However, as of this writing, the Virginia 
legislature is set to consider numerous pieces of legislation which would establish some 
measure of oversight by VDSS over the LDSS. See 2019 Va. Acts ch. 446 (amending VA. CODE 
ANN.§§ 63.2-209, 63.2-900.1, 63.2-904, 63.2-906, and 63.2-907). 

23  See id. §§ 63.2-204, 313, 1405 (describing the administration of the VDSS in 
cooperation with the LDSS, the regulations of the Virginia Code to which the LDSS are 
subject, and an example of federal law that the LDSS is charged with administering). 

24  Id. § 37.2-500 (Supp. 2018); see also Mental Health Services, VA. DEP’T BEHAV. 
HEALTH & DEVELOPMENTAL SERVS., http://www.dbhds.virginia.gov/behavioral-
health/mental-health-services (last visited Mar. 5, 2019) (stating that CSBs are an 
individual’s first access into Virginia’s mental health system). 
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behavioral health authority within its local department that operates to 
provide the same services provided by a CSB.25 The core of services 
provided either by a CSB or the behavioral health division of an LDSS 
must include: 

1. Emergency services [generally mental health/ psychiatric 
related-concerns]; 

2. Same-day mental health screening services; [and] 
3. Outpatient primary care screening and monitoring services for 

physical health indicators and health risks and follow-up services for 
individuals identified as [needing] assistance with overcoming barriers 
to accessing primary health services, including developing linkages to 
primary health care providers.26  

Subject to appropriation, a CSB/behavioral health unit may also provide 
case management services and various levels of “inpatient, outpatient, 
day support, residential, prevention, early intervention, and other 
appropriate mental health, developmental, and substance abuse services 
necessary to provide individualized services and support to persons with 
mental illness, developmental disabilities, or substance abuse.”27  

“[T]o provide comprehensive mental health, developmental, and 
substance abuse services within a continuum of care,” the LDSS or CSB 
is required to “function as the single point of entry into publicly funded 
mental health, developmental, and substance abuse services.”28 Within 
that point of entry, however, there may be many access points—thus the 
term “no wrong door” has been coined to mean that regardless of where a 
family enters the system, the family will be afforded the same complement 
of services.29 

Regardless of the local nuances, access to services and the manner in 
which the same may be accomplished is one of the basic premises that 
need to be understood by legal practitioners representing clients involved 
in Virginia’s child welfare and behavioral health systems. This is 
especially important given that the same principles are now also utilized 
in the delivery of adult services.30  Stakeholders involved in the social 

                                                      
25  VA. CODE ANN. § 37.2-601 (Supp. 2018).  
26  Id.  
27  Id. 
28  Id.  
29  Frequently Asked Questions, NO WRONG DOOR VA., https://www.nowrong 

doorvirginia.org/faq.htm (last visited Jan. 31, 2019). “No Wrong Door-Virginia” was first 
coined as an expression to indicate access to mental health and senior services but has been 
used most recently to indicate access to services for all ages. No Wrong Door Milestones, NO 
WRONG DOOR VA., https://www.nowrongdoorvirginia.org/timeline.htm (last visited Jan. 31, 
2019).  

30  See Mental Health Services, supra note 24 (describing how the Virginia 
Department of Behavioral Health & Development Services is responsible for the oversight 
and coordination for delivering mental health services to both the child and adult population 
of Virginia).   
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welfare system cannot afford to be isolated from one another; they must 
be collaborative, share information in real time, and work together to 
mitigate risk and assess barriers to stabilization.31 This means the 
community is working to understand the families that come before the 
agencies, their needs, and what each family needs to be successful in its 
own right. This is referred to as “meet[ing] the family where they are,” 
and it is derived from the notion that all families are unique and as such, 
there is more than one way to be a successful parent and raise a family.32 

From a child welfare standpoint, the following is a very compressed 
summary of preservation and prevention. Part I highlights methods of 
service delivery and corresponding available services. Part II addresses 
common barriers to family preservation and stabilization. Part III 
concludes by highlighting two critical issues facing Virginia’s LDSS/CSB 
today: The Opioid Epidemic and Juveniles and Young Adults Diagnosed 
with Autism Spectrum Disorder.  

I. FAMILY PRESERVATION AND PREVENTION SERVICES 

A. Family Preservation and How It Relates to Prevention 

Family preservation is the end goal of prevention services. As noted 
previously, prevention services include both those implemented to prevent 
family separation due to abuse, neglect, or uncontrolled mental or 
behavioral health issues as well as those services implemented to prevent 
the imposition of involuntary services, like foster care services, on a 
family.33 The Virginia Code defines prevention broadly as “efforts that (i) 
promote health and competence in people and (ii) create, promote and 
strengthen environments that nurture people in their development.”34 
Prevention recognizes that “[c]hildren do best when they can grow up in 
their own families and remain safely connected to [their family].”35 
Pursuant to Virginia Code, where a child has been alleged to have been 
abused or neglected or is one in need of services to prevent the need for 
separation, all services that are available through foster care are available 
through prevention.36 Funding for prevention services is available through 
the Children’s Services Act and is administered by local Community 
                                                      

31  See PREVENTION MANUAL, supra note 8, § 1.12.7 (emphasizing the importance of 
collaboration among the range of governmental and community organizations to an effective 
mental health system). 

32  For Families, VA. DEP’T OF BEHAV. HEALTH & DEVELOPMENTAL SERVS., 
http://www.dbhds.virginia.gov/developmental-services/children-and-families/for-
families (last visited Feb. 6, 2019). 

33  See supra notes 8–10 and accompanying text.  

34  VA. CODE ANN. § 63.2-1501 (2017).   
35  PREVENTION MANUAL, supra note 8, § 1.5 (emphasis added).  
36  See VA. CODE ANN. § 63.2-905 (Supp. 2018) (listing preventative care and 

community-based services among the alternatives to traditional foster care removal and 
placement services).  
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Policy and Management Teams and their corresponding Family 
Assessment and Planning Teams.37  

Two specific practices most often implemented in family prevention 
plans are services and therapy involving Trauma Informed Care and the 
use of on-going Family Engagement. Trauma Informed Care is derived 
from the Adverse Childhood Experiences (“ACE”) Study conducted by the 
Center for Disease Control (“CDC”) and Kaiser Permanente from 1995–
1997, which found that persons exposed to more incidents of ACE are more 
likely to suffer from chronic illness (physical and mental), premature 
death, and poverty later in life.38 Trauma Informed Care screens for 
exposure to ACE and provides preventative and mitigative services that 
reduce the impact of ACE as well as any secondary trauma from ACE.39 
Trauma Informed Care focuses on strengthening families, supporting 
development, resilience, and preventing maltreatment through education 
and awareness, therapy, in-home services, one-on-one parent coaching, 
support groups, and mentors.40  

Family Engagement is both a noun and a verb. As noted above, it is 
a guiding principal in the manner in which the LDSS serve Virginia 
families.  However, Family Engagement is also an interactive process that 
brings together parents, other family members, children, professionals, 
family supports, social workers, and family services specialists at all 
levels.41 This process helps reinforce the principle that everyone should 
work together as a team to support a child’s development and his or her 
families’ stability.42  Family engagement encourages families to be active 
participants in services and not merely recipients of services. It supports 
an understanding of the unique knowledge of the individual children for 
whom they care, within the context and communities in which they live.43 
While Family Engagement generally stems from the provision of 
voluntary prevention services, it is also utilized in cases where service 
provision is involuntary and court-ordered.44  In both scenarios, the goal 

                                                      
37  Id. § 2.2-5211.  
38  PREVENTION MANUAL, supra note 8, § 1.12.4.    
39  See CTR. FOR SUBSTANCE ABUSE TREATMENT, U.S. DEP’T OF HEALTH AND HUMAN 

SERVS., PUB. NO. 14-4816, TRAUMA-INFORMED CARE IN BEHAVIORAL HEALTH SERVICES 91–
94 (2014), https://www.ncbi.nlm.nih.gov/books/NBK207201/pdf/Bookshelf_NBK207201.pdf 
(outlining the importance of trauma-informed screening in the intake process of all patients, 
including those with adverse childhood events, in order to provide optimal treatment); see 
also id. at 111–18 (describing trauma-informed care’s focus on prevention strategies and 
providing different techniques that can be utilized to help mitigate the effects of past trauma 
related experiences).  

40  See id. at 111, 115–16, 121, 133 (describing the objectives of Trauma Informed 
Care).  

41  FAMILY ENGAGEMENT MANUAL, supra note 16, § III.  
42  PREVENTION MANUAL, supra note 8, § 1.12.1–1.12.3.  
43  FAMILY ENGAGEMENT MANUAL, supra note 16, §§ I–II.   
44  Id. 
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is to establish trust and keep an open line of communication between 
families and agency personnel at all times.45  This idea comes from the 
premise that families will be more successful and accomplish more when 
they actively make decisions for themselves even where involuntarily 
before the Agency.46 Examples of Family Engagement include Family 
Partnership Meetings, Family Teaming Meetings, continual open 
dialogue focusing on strengths rather than limitations, respect for family 
structure, values, and culture, locating and engaging all family members, 
establishing long-term out-of-family supports, and ensuring access to 
after-care services.47  

B. Services Offered Through Prevention 

As noted above, the Virginia Code provides that all services that are 
available through foster care are available through prevention.48 Services 
can be as minimal as parenting, budgeting, and cleanliness classes or as 
involved as virtual residential and intensive in-home services.49 
“Wrap-Around Services” are generally the norm—meaning services for 
the entire family, front-loaded to address risk early and promote stability 
and independence within the family structure.50 Wrap-Around Services 
may include individual therapy for each family member, family therapy, 
co-parenting classes, and individualized treatment to address individual 
concerns of family members (substance abuse treatment, parent coaching, 
psychiatric services/medication management, domestic violence services, 
employment support, housing resources, etc.).51 

“Wrap-Around” can also include the new High Fidelity Wraparound 
(“HFW”) Model of Care.52 The Virginia Wraparound Center of Excellence 

                                                      
45 Id.  
46  PREVENTION MANUAL, supra note 8, § 1.12.3. 
47  FAMILY ENGAGEMENT MANUAL, supra note 16, § IV. 
48  See supra note 36 and accompanying text.  
49  See Positive Behavioral Interventions & Supports, Wraparound Service and 

Positive Behavior Support, https://www.pbis.org/school/tertiary-level/wraparound (last 
visited Feb. 4, 2019) (explaining the all-encompassing nature of the comprehensive 
“wrap-around” services that address “multiple life domains across home, school, and 
community, including living environment; basic safety; and social, emotional, educational, 
spiritual and cultural needs”).  

50  See id. (discussing the extensive effort expended through wrap-around services to 
“build[] constructive relationships and support networks among the youth and his or her 
family”). 

51  See, e.g., Sarah Zahedi, Wraparound Services Surround Foster Youth, Families 
with Help, JUV. JUST. INFO. EXCHANGE (Aug. 19, 2015) https://jjie.org/2015/08/19/ 
wraparound-services-surround-foster-youth-families-with-help/(providing an example of a 
foster care wraparound program that provides child and family therapy in addition to other 
support programs to help foster independence and self-sustaining practices that families can 
implement on their own). 

52  High Fidelity Wraparound, OFF. CHILD. SERVS., https://www.csa.virginia.gov/ 
Resources/FidelityWrapAroundCOE/0 (last visited Feb. 4, 2019).  
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was established in 2013 through a four-year federal Substance Abuse and 
Mental Health Services Administration grant and is dedicated to bringing 
the HFW model of care to Virginia.53 The HFW approach to care is an 
individualized, team-based, and care coordination process that is intended 
to improve outcomes for children, youth, and families with severe 
emotional or behavioral health needs.54 Any youth who is at-risk of 
separation is eligible for the intensive care coordination of services offered 
through HFW.55 

C. LDSS Objectives and Milestones for to Achieve Successful Prevention 
Services and Stabilization  

The LDSS has several objectives to achieve when using prevention 
services. These objectives or milestones help to guide the LDSS and the 
family to successful preservation.56 Some of these include assisting 
parents with “parental resilience,” “social connections,” and “knowledge of 
parenting and child development.”57 These services are also designed to 
give “concrete support in times of need.”58 The success of these services is 
often dependent on each child’s social and emotional competence.59  

Parental resilience, one of the LDSS objectives, is “the ability to cope 
and bounce back from all types of challenges.”60 LDSS seeks social 
connections, another objective, by establishing a network of friends, 
family members, and other people in their community who are willing to 
provide emotional and substantive support to parents who have had 
reason to seek services.61 “Concrete support in times of need” also includes 
financial assistance “to cover day-to-day expenses and unexpected costs 
that come up from time to time;” thus, awareness of the ability to access 
institutional supports like Temporary Assistance for Needy Families 
(“TANF”) and informal assistance from social connections is essential to 
prevention and the stabilization of a family.62 Another vital milestone is 
knowledge of parenting and child development, which means the parent 

                                                      
53  Id.  
54   See id. (explaining the process of HFW and how it achieves the goals of the model).  
55  OFFICE OF CHILDREN’S SERVS., CHILDREN’S SERVICES ACT POLICY MANUAL § 6.1(b) 

(2019), https://www.csa.virginia.gov/content/doc/CSA_Policy_Manual_2019_revision.pdf.  
56  See PREVENTION MANUAL, supra note 8, § 1.12.5.1. (outlining six protective factors 

that are supported and promoted by the FRIENDS: National Center for Community-Based 
Child Abuse Prevention and the National Alliance of Children’s Trust and Prevention 
Funds).  

57  Id.  
58  Id.   
59  Id. 
60  Id.   
61  Id.  
62  Id.   
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has “accurate information about raising young children and appropriate 
expectations for their behavior.”63  

For prevention to be successful, parents are not the only ones who 
require support.  A child’s social and emotional competence is the key to 
achieving prevention services.64 Social and emotional competence includes 
“a child’s ability to interact positively with others and communicate his or 
her emotions effectively.”65 In addition to social and emotional 
competence, children require “nurturing and attachment.” Children need 
“parents who consistently meet [their] children’s physical, emotional, and 
educational needs, and who provide a nurturing environment through the 
sharing of physical affection and engaging in positive interactions with 
their children.”66  

It is important to note that successful stabilization does not mean “we 
just check the box.” It is essential to prevention to ensure parents put into 
practice what they have learned from the services offered and completed.67 
Thus, in addition to understanding and being accepting of a child’s 
individualized present and long-term needs and development, a parent 
should be able to demonstrate and implement a mastery of correction 
methods that are appropriate to each child’s own needs. A parent should 
also demonstrate permanent connections with professionals and 
treatment providers to allow for continued life-long learning and recovery. 
To be successful, a parent must demonstrate independence and self-
reliance through identifiable measures such as stable employment (or 
another permanent source of income), stable housing, access to 
transportation, access to insurance, and where needed, access to daycare 
or afterschool services.68 Lastly, stabilization requires the family to 
establish a crisis plan to aid children and family members with chronic 
conditions and help address unexpected situations.69  

II. COMMON RISK FACTORS AND BARRIERS TO FAMILY PRESERVATION AND 

STABILIZATION 

While history may not always repeat itself, in the world of child 
welfare, it often does. Families with generational histories of child abuse, 

                                                      
63  Id.  
64  See id. § 1.12.5–1.12.5.1 (listing a child’s emotional competence among the six 

protective factors essential to preventing abuse and neglect).   
65  Id. § 1.12.5.1.  
66  Id.   
67  See id. § 1.12.3 (acknowledging that an “empowerment and strengths-based 

approach [that] supports an emphasis on the whole family . . . is particularly needed in 
prevention because . . . of the voluntary nature of these services”).  

68  See id. § 1.23.3 (providing a list of practical suggestions for parents to implement 
to “minimize the stress they are experiencing and help them take care of their children 
despite the circumstances they face”). 

69  Id. 
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domestic violence, substance abuse, untreated mental illness, and law 
enforcement involvement have a higher probability of child 
maltreatment.70 

“It takes a village to raise a child.” Whoever coined that phrase hit 
the nail square on its head. There was a time when families were closer-
knit in terms of proximity.71 It was almost expected that intergenerational 
support would be provided when a new family member entered the world. 
In today’s mobile society that is not generally the case. Thus, it is not 
unusual for the LDSS to come across an at-risk family that has absolutely 
no local relatives or family supports, especially in military, college, and 
resort towns, where people are more transient.72 

Economics is another essential factor in determining instability.73 
The lack of a stable, adequate income, which would allow for parental 
independence, drives family instability.74 From unemployment to a lack of 
transportation, to homelessness, to depression and physical illness, to a 
lack of insurance, and so on— the spiral is never-ending. Coupling this 
spiral with the failure of the government to adequately fund resources to 
stabilize families creates the perfect storm. 

Often, families that find themselves involuntarily involved in 
services feel as if it is the services themselves that are a barrier to 
reunification and stabilization. Where a court has ordered parents to 
complete a laundry list of therapy, classes, and treatment, while finding 
and maintaining a job and a stable place to live, among other things, many 
parents become overwhelmed and give up. It is not unusual for the battle 
cry of the parent’s counsel to be “the LDSS keeps adding to the list of 
things my client has to do to get their kid back so how can we end this?!” 
The solution is to set up a plan from the very beginning that enables the 
parents to handle the laundry list without becoming unnecessarily 
overwhelmed and to provide them with a single point of contact to access 
services and address questions.  And, the plan must address every barrier 
that could impede a parent’s success in completing services, from 
transportation to substance abuse.     

Lastly, a stigma unnervingly still persists surrounding those 
involved with social services, whether voluntarily or involuntarily. It is 
not like going to the doctor to treat a broken arm. It is often uncomfortable 

                                                      
70  Id. § 1.24.1.  
71  See Ilana E. Strauss, The Hot New Millennial Housing Trend Is a Repeat of the 

Middle Ages, THE ATLANTIC (Sept. 26, 2016), https://www.theatlantic.com/business/archive/ 
2016/09/millennial-housing-communal-living-middle-ages/501467/ (tracing the history of 
communal living and the increasing  separation of the nuclear family from extended family).  

72  See PREVENTION MANUAL, supra note 8, §§ 1.24, 1.24.4 (indicating that “lack of 
social supports” and “isolation” are “common factors associated with increased risk of child 
maltreatment”).   

73  Id. § 1.24.3.  
74  Id.  
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and requires a change in behavior, an acceptance of human weakness, and 
a willingness to ask for and receive help. It can also mean addressing 
painful emotional and physical problems deeply rooted in family history. 
Addressing these issues is often the key to turning the tide in family 
preservation.  

III. CURRENT “HOT TOPICS” IN PREVENTION—THE ISSUES NEEDING THE 

MOST ATTENTION 

A. The Opioid Epidemic 

We have all seen the headlines on the nightly news pertaining to the 
opioid epidemic. In the late 1990s, pharmaceutical companies claimed 
that doctors could increasingly prescribe opioid pain relievers without fear 
of causing addiction among patients.75 As a result, healthcare providers 
prescribed opioid pain relievers at higher frequencies.76 However, the 
increased rate of prescriptions revealed that these medications were in 
fact, highly addictive, and as a result, patients were increasingly misusing 
prescription and non-prescription opioids.77  In 2017, the U.S. Department 
of Health and Human Services actually declared the opioid epidemic to be 
a public health emergency.78 

The opioid epidemic brings many challenges to the child welfare 
system. Increasing numbers of children are coming into foster care due to 
parental drug addiction, particularly to opioids.79 LDSS are on the front 
lines of the response, helping families and children affected by 
consequences of substance abuse, including abuse or neglect that is 
secondary to a caretaker’s substance abuse, or the severe challenges faced 
by substance-exposed infants.80  

In response to the challenges brought about by the opioid epidemic, 
the Virginia legislature made significant changes to the child welfare laws 

                                                      
75  What Is the U.S. Opioid Epidemic?, U.S. DEP’T OF HEALTH & HUM. SERVS., 

https://www.hhs.gov/opioids/about-the-epidemic/index.html (last visited Jan. 22, 2019).  
76  Id.  
77  Id.  
78  Id. 
79  Jeremy Kohomban et al., The Foster Care System Was Unprepared for the Last 

Drug Epidemic—Let’s Not Repeat History, BROOKINGS INSTITUTION: UP FRONT (Jan. 31, 
2018), https://www.brookings.edu/blog/up-front/2018/01/31/the-foster-care-system-was-
unprepared-for-the-last-drug-epidemic-lets-not-repeat-history/.  

80  See VA. DEP’T SOCIAL SERVS., CHILD AND FAMILY SERVICES MANUAL: CHAPTER C. 
CHILD PROTECTIVE SERVICES § 3.1 (2015) [hereinafter CHILD PROTECTIVE SERVS. MANUAL], 
https://www.dss.virginia.gov/files/division/dfs/cps/intro_page/manuals/03-2015/03-2015_ 
section_3_complaints_and_reports.pdf (indicating that LDSS is the primary recipient of all 
complaints and reports that allege child abuse and/or neglect); id. § 10.6 (describing the 

ongoing services LDSS provides to substance-exposed infants and families through CPS).  
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governing the LDSS and substance-exposed infants.81 The changes reflect 
the glaring fact that many mothers are giving birth to substance-exposed 
infants while actively attempting to resolve the situation under a 
physician’s care. The amendments bring Virginia into compliance with 
changes in the federal laws.82 The LDSS will still take action regarding a 
valid complaint about abuse and neglect when an infant is born  
substance-exposed—even where the mother is undergoing active 
treatment; however, VDSS policy now indicates that a substance-exposed 
infant should not be the LDSS’s sole basis for separation.83 The LDSS 
must screen for parental capacity and safety and attempt to develop a plan 
for safe care prior to proceeding directly to separation as some LDSS have 
done in the past.84 

B. Children and Young Adults on the Spectrum and/or with Severe 
Behavioral Disorders Not Well Mitigated with Traditional Services or 

Medication 

The “Autism Spectrum Disorder” (“ASD”) outlines “a group of 
complex neurodevelopment disorders characterized by repetitive and 
characteristic patterns of behavior” and disorders which inhibit “social 
communication and interaction.”85  Typically, symptoms of ASD present 
during early childhood and may affect daily functioning as the individual 
matures.86 “The term ‘spectrum’ refers to the wide range of symptoms, 
skills, and levels of disability in functioning that can occur in people with 
ASD.”87 Some individuals with autism are able to perform all daily 
activities without assistance while others need substantial support.88  
 The Diagnostic and Statistical Manual of Mental Disorders 
(“DSM-5”) lists the following disorders as being “on the spectrum,” 

                                                      
81  S. 1086, Gen. Assemb., Reg. Sess. (Va. 2017) (enacted); H. 2162, Gen. Assemb., 

Reg. Sess. (Va. 2017) (enacted); Emily Griffey, Progress Report: Substance Affected Infants, 
VOICES FOR VA.’S CHILD.: VOICES’ BLOG (Feb. 2, 2018), https://vakids.org/our-
news/blog/progress-report-substance-affected-infants.  

82  Va. S. 1086.  
83  See CHILD PROTECTIVE SERVS. MANUAL, supra note 80, § 10.5 (indicating that once 

the presence of substance abuse has been verified either during pregnancy or after an infant 
has been born, the LDSS will conduct a “careful evaluation” to determine the “impact that 
the substance use has on the caretaker’s capacity to care for the child and the ability to 
ensure the child’s safety and well-being” and to “determine whether the child is at 
substantial risk of harm”).  

84   See id. §§ 10.4, 10.5.2 (establishing the “Plan of Safe Care” and outlining the safety 
plan LDSS is to implement when determining what course of action to take when a report 
or complaint regarding a substance-exposed infant is made).  

85  Autism Spectrum Disorder Fact Sheet, NAT’L INST. NEUROLOGICAL DISORDERS & 
STROKE,https://www.ninds.nih.gov/Disorders/Patient-Caregiver-Education/Fact-Sheets/ 
Autism-Spectrum-Disorder-Fact-Sheet#3082_3 (last visited Jan. 31, 2019). 

86  Id.  
87  Id.   
88  Id.  
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namely, “Asperger syndrome, childhood disintegrative disorder, and 
pervasive developmental disorders not otherwise specified (‘PDD-NOS’) as 
part of autism spectrum disorder.”89  

Families with autistic children that display chronic behaviors are 
often the first to find the unintended gaps in the system.90 For example, 
families of autistic children who exhibit harmful or self-harming 
behaviors may often find themselves confronted by a “CIT” law 
enforcement unit (“crisis intervention team”) or CSB “pre-screener” that 
is attempting to have the child hospitalized due to his or her behaviors.91 
The Virginia Code allows for such hospitalization where a child’s mental 
illness poses a threat to the safety of the child or others or is “in need of 
compulsory treatment for a mental illness and is reasonably likely to 
benefit from the proposed treatment.”92 The definition of “mental illness” 
is “a substantial disorder of the minor’s cognitive, volitional, or emotional 
processes that demonstrably and significantly impairs judgment or 
capacity to recognize reality or to control behavior.”93 However, the Code 
also qualifies that, “intellectual disability, head injury, a learning 
disability, or a seizure disorder is not sufficient, in itself, to justify a 
finding of mental illness.”94 

Generally, mental illness can be controlled by medication; hence, 
hospitalization is used to stabilize the child, usually with medication 
management.95 However, autism is arguably not a mental illness—it is a 
behavioral and neurodevelopment disorder that generally cannot be cured 

                                                      
89  Id.   
90  See Autism and Mental Health: Meeting the Needs of Young People in Crisis, 

AUTISM SPEAKS (June 7, 2018), https://www.autismspeaks.org/science-blog/autism-and-
mental-health-meeting-needs-young-people-crisis (indicating that “more accessible, on-call 
services” are needed for families of autistic children); David Mandell, Why Too Many 
Children with Autism End Up in Foster Care, SPECTRUM (Jan. 9, 2018), https://www. 
spectrumnews.org/opinion/viewpoint/many-children-autism-end-foster-care/ (“[C]hildren 
with autism are particularly likely to end up in the foster care system.”).   

91  See Community Services Board, CITY VA. BEACH, https://www.vbgov.com/ 
government/departments/human-services/about/Pages/community-services-board.aspx (last 
visited Feb. 11, 2019) (“The Virginia Beach Community Services Board[‘s] . . . primary 
responsibility is to review and evaluate the community-based mental health, substance 
abuse and developmental services delivery system.”); Crisis Intervention Team & Project 
Lifesaver, CITY VA. BEACH (Oct. 29, 2015), https://www.vbgov.com/news/Pages/ 
selected.aspx?release=2734 (“Crisis Intervention Teams . . . are designed to reduce negative 
interactions between individuals with serious mental illness and law enforcement officers, 
including incidents of violence, and to divert individuals from punitive incarceration to 
appropriate medical treatment.”).  

92  VA. CODE ANN. § 16.1-340(A) (2015 & Supp. 2018).  
93  Id. § 16.1-336 (2015). 
94  Id. 
95  Lauren Gravitz, Autism’s Drug Problem, SPECTRUM (Apr. 19, 2017), 

https://www.spectrumnews.org/features/deep-dive/autisms-drug-problem/.  
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with medication.96 Medication may mitigate symptoms, but only long-term 
behavior modification will stabilize the autistic child with severe 
symptomology.97 Hospitalization is generally for acute care and not long-
term stays. It is meant to find a way to stabilize the child and is not meant 
as the solution to an ongoing problem. Thus, where there is no active 
treatment (other than time) that hospitalization may offer, the decision to 
hospitalize becomes controversial. Often, pre-screeners and magistrates 
are divided over the question of whether behavior solely stemming from 
autism meets the criteria for involuntary hospitalization, thus leaving 
families with no options for stabilization and respite when faced with a 
child’s overly-aggressive, acute behavior. 

Young people on the spectrum often face a host of problems that 
traditional services are unequipped to handle. The autistic young adult 
may need an assisted or supportive living environment to be successful. 
Assisted or supportive living may require in-home services or an out of 
home placement. There are some, but not many, residential treatment 
centers and group homes solely dedicated to the treatment of autism in 
Virginia.98 In some localities, there are also few options for day support 
programs for these individuals. Overall, there are limited options for such 
young adults, especially where the person exhibits aggressive behaviors. 

Autistic young adults may also need a substitute decision-maker 
upon reaching the age of majority. Depending on their level of cognitive 
functioning and capacity, they may require the appointment of a guardian 
or conservator, unless a power of attorney, representative payee, or 
authorized representative can be, or has been, appointed for the purposes 
of services offered by the LDSS.99 These situations also become tenuous, 
particularly where families may be estranged because of the behavior or 
where families, for whatever other reason (e.g. age or health) are unable 

                                                      
96  See David Rettew, M.D., Is Autism a Mental Illness?: The Strange Battle over 

What’s Psychiatric Versus Neurological, PSYCHOL. TODAY (Oct. 8, 2015), 
https://www.psychologytoday.com/us/blog/abcs-child-psychiatry/201510/is-autism-mental-
illness (acknowledging that this issue has been the source of some debate and reasonable 
disagreement).  

97  Beth Arky, Autism and Medication, CHILD MIND 
INST., https://childmind.org/article/autism-and-medication/ (last visited Mar. 7, 2019).  

98  See, e.g., Autism Treatment Centers in Virginia, PSYCHOL. TODAY, https:// 
www.psychologytoday.com/us/treatment-rehab/autism/virginia (last visited Feb. 3, 2019) 
(listing fifteen autism treatment centers in the state of Virginia but none that are exclusively 
dedicated to assisting autistic individuals); Housing Directory, AUTISM HOUSING 
NETWORK, http://www.autismhousingnetwork.org/housing/ (last visited Feb. 3, 2019) 
(providing a limited list of housing resources available for individuals with autism, only one 
of which is specifically dedicated to caring for individuals with autism).  

99  See VA. CODE ANN. § 64.2-2007(C) (2017) (outlining the factors under which a court 
may determine a juvenile’s need for a guardian or conservator); id. § 64.2-2009 (establishing 
the Court’s ability to appoint appropriate representation for the incapacitated individual, 
depending on the individual's unique needs). 
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to serve as long-term fiduciaries for the young adult. In such cases, the 
LDSS often turn to public guardians to serve on their behalf.100 However, 
such agencies, typically non-profit/faith-based agencies, are increasingly 
finding themselves having to turn away such appointments due to the 
overwhelming service needs of young adult clients on the spectrum. 

In addition, the law has not kept up with the evolving understanding 
of this population of individuals. As a result of their behaviors, autistic 
adolescents may find themselves unintentionally involved with the 
criminal justice system.101 They could potentially be deemed incapacitated 
to give informed consent for treatment but competent to stand trial for a 
crime, but later deemed insane at the time of the offense, thus requiring 
the Commonwealth to dismiss the charges and have the person 
hospitalized.102 Again, where the primary cause of the behaviors at issue 
is a spectrum based disorder, often the young adult will not meet the 
criteria for long-term hospitalization.103 The Commonwealth is then faced 
with the dilemma of dismissing charges without any assurance that the 
public at large will not be further affected by the young adult’s behaviors, 
but at the same time, the Commonwealth is unable to properly and fairly 
prosecute the alleged charges.104 

                                                      
100  See id. § 51.5-149 (2013) (establishing the Virginia Public Guardian and 

Conservator program and indicating that a public guardian or conservator will be appointed 
“in circumstances where (i) the incapacitated person’s financial resources are insufficient to 
fully compensate a private guardian or conservator . . . and (ii) there is no other proper and 
suitable person willing and able to serve in such capacity”); id. § 64.2-2010 (2017) (listing the 
factors a court considers in determining whether an individual is eligible to receive 
assistance from a public guardian or conservator).  

101   See, e.g., Theresa Vargas, In Va. Assault Case, Anxious Parents Recognize “Dark 
Side of Autism,” WASH. POST (Mar. 13, 2011, 12:30 AM), http://www.washington 
post.com/wp-dyn/content/article/2011/03/12/AR2011031205327.html?noredirect=on 
(discussing the case of an autistic teenager who was found guilty of assaulting a law 
enforcement officer in Stafford County). 

102  VA. CODE ANN. § 16.1-340(A) (2015 & Supp. 2018); id. § 64.2-2005 (2015 & Supp. 
2018) (incapacity); id. § 19.2-169.1 (2015 & Supp. 2018) (competency); id. § 19.2-167 
(2015) (insanity).  

103  See VA. CODE ANN. § 19.2-182.3 (2015 & Supp. 2018) (outlining the specific factors 
the court may consider in determining whether a mentally impaired individual is eligible for 
inpatient hospitalization); id. § 19.2-182.5 (2015) (providing for the continuation of inpatient 
hospitalization and an annual assessment of the individual’s need for ongoing 
treatment). But see Matther Siegel, M.D. & Robin L. Gabriels, Psy.D., Psychiatric Hospital 
Treatment of Children with Autism and Serious Behavioral Disturbance, 23 CHILD & 
ADOLESCENT PSYCHIATRIC CLINICS N. AM. 125, 125 (2014) (“Children with an autism 
spectrum disorder . . . are admitted to psychiatric hospitals at high rates, but some 
institutions refuse or are unable to serve them.”). 

104   See Elizabeth Nevins-Saunders, Not Guilty as Charged: The Myth of Mens Rea for 
Defendants with Mental Retardation, 45 U.C. DAVIS L. REV. 1419, 1450–52 (2012) (discussing 
the dilemma created by the competency and insanity doctrines as applied to a defendant who 
has been found incompetent to stand trial but too dangerous to return to the community).   
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The legal conundrum described above is one plaguing jurisdictions 
across the globe.105 The problem is further complicated by the myths 
associated with autism and crime.106 There is little research that connects 
behaviors associated with autism and crime. Thus, when the press reports 
that a high profile case involved a suspect with a diagnosis of autism, the 
perception is unnecessarily exacerbated.107 Some studies have indicated 
an elevated percentage of those with autism charged with crimes against 
persons (i.e. assault) versus crimes against property (i.e. grand larceny), 
but that does not, in and of itself, indicate a link between violence and 
autism.108 On the other hand, some researchers caution that the very 
nature of a spectrum disorder might make patients more prone to 
antisocial behavior.109 For example, a patient on the spectrum, such as an 
Asperger’s patient, may exhibit a lack of empathy and present ongoing 
repetitive or compulsive behaviors.110 Therefore, it is not unusual for those 
behaviors to lead to unintended consequences where the patient is accused 
of stalking, harassment, and in the worst cases, assault.111  

We still lack a thorough understanding of whether there is even a 
connection between ASD and criminal behavior, and it is clear that more 
research needs to be devoted to this area. Until that link is adequately 
understood, it will be very difficult for service providers and the law to 
manage this population of individuals effectively. Until then, stakeholders 
will need to continue to collaborate and think “outside of the box” to 

                                                      
105  See Marianne Kristiansson & Karolina Sörman, Autism Spectrum Disorders—

Legal and Forensic Psychiatric Aspects and Reflections, 5 CLINICAL NEUROPSYCHIATRY 55 
(2008) (It.) (indicating that Europe, particularly Sweden, is currently experiencing such a 
predicament).  

106  See Marina Sarris, What Do We Really Know About Autism and Crime?, 
INTERACTIVE AUTISM NETWORK (July 22, 2014), https://iancommunity.org/ssc/autism-crime 
(illustrating that although pertinent psychological studies have focused on identifying a 
connection between ASD and crime, such studies are unable to “answer the question of 
whether people with ASD as a group are any more or less likely to commit a crime than 
anyone else”).  

107  See, e.g., Brenda Goodman, Asperger’s and Violence: Experts Weigh In, WEBMD 
(Dec. 19, 2012), https://www.webmd.com/brain/autism/news/20121218/aspergers-violence#1 
(“Reports that Newtown shooter Adam Lanza had Asperger’s syndrome, a highly functioning 
form of autism, have led some to wonder whether that diagnosis could have played a role in 
the mass shooting, which killed 20 children and six adults at a Connecticut elementary 
school last week.”).  

108  Id.; Sarris, supra note 106.  
109  Sarris, supra note 106.   
110  Asperger’s Syndrome, PSYCHOL. TODAY, https://www.psychologytoday.com/ 

us/basics/aspergers-syndrome (last visited Mar. 16, 2019).  

111  See Mark Stokes et al., Stalking, and Social and Romantic Functioning Among 
Adolescents and Adults with Autism Spectrum Disorder, 37 J. AUTISM & DEVELOPMENTAL 
DISORDERS 1969, 1970 (2007) (highlighting the social and relational difficulties that ASD 
individuals experience and indicating that the “blurry distinction between what constitutes 
acceptable and inappropriate relationship behaviors” may help to explain why troubling 
behaviors like stalking and harassment are more common among ASD individuals).  
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properly ensure the safety and welfare of persons with ASD. This means 
prevention services will need to keep pace with the changing 
understanding of ASD to ensure that unnecessary family separation, 
hospitalization, and like acute services can be avoided. 

CONCLUSION 

No matter the challenge, with the transformation of social service 
delivery utilizing the family engagement model, Virginia families should 
feel supported and, above all, heard. Prevention services, front-loaded at 
the outset of every initial interaction with a family in need, should be the 
norm. With this approach, families should feel less resistant to participate 
in voluntary services, thus leading to successful family stabilization and 
limiting the need for involuntary court-ordered intervention.  



 

 

LET THE EMPLOYER BEWARE: HOW THE LACK OF A 
TIMEFRAME FOR LEGAL USE OF PRESCRIPTION 

DRUGS WARRANTS POLICY CHANGE 

INTRODUCTION 

In March of 2017, a representative of the National Institute on Drug 
Abuse testified before the House Committee on Energy and Commerce,1 
relating that, “The misuse of and addiction to opioids—including 
prescription pain medicines, heroin, and synthetic opioids such as 
fentanyl—is a serious national problem that affects public health as well 
as social and economic welfare.”2 According to the 2016 National Drug 
Threat Assessment, the abuse of controlled prescription drugs has caused 
more deaths than heroin and cocaine collectively, every year since 2002.3 
In 2014, nearly 26,000 people died from drug poisoning due to abuse of 
prescription drugs.4 The following year, 6.4 million Americans abused 
controlled prescription drugs.5 In 2015, more than 33,000 Americans died 
from overdosing on opioids, while almost 2 million more were afflicted by 
substance abuse disorders as a result of prescription opioids, according to 
the National Institute on Drug Abuse.6 Since 1999, prescription opioid 
deaths have more than quadrupled.7 This problem is one with which we 
are all familiar. The “national drug problem,”8 “the War on Drugs,”9 “zero 

                                                      
1  Research on the Use and Misuse of Fentanyl and Other Synthetic Opioids: 

Testimony Before the H. Comm. on Energy and Commerce, Subcomm. on Oversight and 
Investigations, 115th Cong. 75 (2017) (statement of Wilson M. Compton, Deputy Director, 
National Institute on Drug Abuse). 

2  Id.   
3  U.S. DEP’T OF JUSTICE, DEA-DCT-DIR-001-17, 2016 NATIONAL DRUG THREAT 

ASSESSMENT SUMMARY 25 (2016), https://www.dea.gov/resource-center/2016%20NDTA%20 
Summary.pdf. 

4  Id. 
5  TAKE BACK DAY, https://takebackday.dea.gov (last visited Feb. 4, 2019). 
6  Kristen Ricuarte Knebel, Employers Look to Health Plan Design to Curb Opioid 

Addiction, BLOOMBERG L. NEWS, Aug. 11, 2017, at 1, 25 HCPR 1194. 
7  Sara Merken, Action Against Opioid Makers in Spotlight on Capitol Hill, 

BLOOMBERG L. NEWS, Dec. 12, 2017, at 1, 25 HCPR 1639. 
8  Special Message to Congress on Drug Abuse Prevention and Control, PUB. PAPERS 

739, 741 (June 17, 1971).  
9  See generally THE WHITE HOUSE, NATIONAL DRUG CONTROL STRATEGY: PROGRESS 

IN THE WAR ON DRUGS 1989–1992, at 4 (1993), https://www.presidency.ucsb.edu/ 
documents/address-the-nation-the-national-drug-control-strategy (discussing the scope of 
the national issue of drug addiction and various strategies of “the war on drugs” to address 
the issue); Address to the Nation on the National Drug Control Strategy, PUB. PAPERS 1136, 
1140 (Sept. 5, 1989) (“But the war on drugs will be hard-won, neighborhood by neighborhood, 
block by block, child by child.”).  
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tolerance policy”10—these phrases have permeated American society from 
the most intimate concerns of the individual household to the heated 
debates of the public forum.11 However, like bed bugs that simply cannot 
be eradicated, the drug pest festers in the sheets of American daily life, 
including workplace life.12 In fact, in the United States, about seventy 
percent of those who use illegal drugs are employed.13 

It is estimated that in 2006, nonmedical use of prescription drugs cost 
the United States 42 billion dollars as a result of lost productivity.14 
Employees who abuse drugs cost employers in terms of lost productivity, 
accidents and injuries, insurance costs, employee relations, and legal 
liability.15 A recent survey of large employers’ 2018 health plan strategies 
confirms that “[m]ore than half of employers are concerned about the 
inappropriate use or abuse of prescription opioids.”16 Doctor Don Teater, 
a medical adviser for the National Safety Council, told National Public 
Radio regarding the effects of prescription opioid abuse on employees, 
“Many times they’re showing up late to work because they can’t find pills 
. . . . They’re starting to have withdrawal symptoms. They know they can’t 
work. . . . For people working in safety-sensitive positions, you know, 

                                                      
10  Radio Address to the Nation on Economic Growth and the War on Drugs, PUB. 

PAPERS 1310, 1311 (Oct. 8, 1988) (“When we say zero tolerance, we mean, simply, that we’ve 
had it. We will no longer tolerate those who sell drugs and those who buy drugs.”). 

11  See Knebel, supra note 6, at 1 (indicating that “President Donald Trump [on] Aug. 
10 called the opioid crisis a national emergency”); see also Merken, supra note 7, at 1 (noting 
Charles Grassley’s (R-Iowa) concern over the “huge problem” of opioid use, urging federal 
law to “keep up with the best way to combat illegal opioid use”). 

12  See Promisco v. Dart, 981 N.E.2d 1005, 1005–06 (Ill. App. Ct. 2012) (illustrating a 
case where the plaintiff, working as a lieutenant in the Sheriff’s Court Services Department, 
was accused of violating the Sheriff’s Drug-Free Work Policy); see also McAllister v. Bd. of 
Review of the Dep’t of Emp’t Sec., 635 N.E.2d 596, 597–98 (Ill. App. Ct. 1994) (finding that 
a bus driver with cocaine in his system while working for the Chicago Transit Authority had 
harmed his employer even though consumption occurred off duty); Stephen M. Fogel et al., 
Survey of the Law on Employee Drug Testing, 42 U. MIAMI L. REV. 553, 554–56 (1988) 
(explaining the Amtrak train wreck involving employee marijuana usage and its illustration 
of the importance of employee drug testing to the employer and public’s interests); Stacy 
Miller, Note, A Climate Ripe for Abuse: The Role of Kentucky’s Workers’ Compensation Law 
in Perpetuating Drug Abuse in the Appalachian Region, 93 KY. L.J. 243, 247 (2004) 
(explaining the impact of the opioid crisis on the Kentucky workforce).  

13  Drugs and Alcohol in the Workplace, NAT’L COUNCIL ON ALCOHOLISM & DRUG 

DEPENDENCE, INC., (last updated April 26, 2015), https://www.ncadd.org/index.php/about-
addiction/drugs-and-alcohol-in-the-workplace. 

14  Monitoring Prescription Drug Use in the Workplace: What Can Employers Ask?, W. 
VA. U. SCH. OF P. HEALTH, http://publichealth.hsc.wvu.edu/media/3329/paw_what_ 
employers_can_ask_2_email_no-samhsa-logo.pdf (last visited Mar. 4, 2019). 

15  Mark A. Rothstein, Drug Testing in the Workplace: The Challenge to Employment 
Relations and Employment Law, 63 CHI.-KENT L. REV. 683, 688 (1987). 

16  Knebel, supra note 6, at 1. 
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driving the forklift or something, their reactions might not be as fast.”17 
Consequently, prescription drug abuse threatens not only family life, and 
work performance, but even public safety. In an effort to rein in this 
runaway horse, Saturday, October 28, 2017, was the fourteenth “National 
Take Back Day.”18 The day was aimed at “providing a safe, easy, discrete 
[sic] and educational way to dispose of unused or expired prescription 
medication to help prevent substance abuse within the community.”19 It 
occurred only two days after President Trump proclaimed opioid abuse a 
public health emergency.20 The President said, “I am urging all Americans 
to help fight this opioid epidemic and the broader issue of drug addiction 
by participating in the National Prescription Drug Take Back Day this 
Saturday, when you can safely turn in these dangerous and horrible drugs 
for disposal.”21  

It follows that two things are true. First, there seems to be a general 
consensus that prescription drugs have contributed to our Nation’s drug 
problem and should be treated with care. Second, there are measures in 
place that attempt to resolve this issue, but the numbers speak for 
themselves; no measure yet taken has been adequate. By examining 
prescription drugs in the employment context, this Note urges employers 
to be cognizant of prescription drug abuse, adapting their policies 
accordingly. The drug problem can only be overcome if each unit works 
together—the national government, state governments, and society at 
large. It is time that employers played a more significant role, as well. As 
will be demonstrated in Part I.B., there is no timeframe for legal use of a 
prescription drug. This Note examines whether employers should require 
a standard for legal use of prescription drugs when employees with 
outdated prescriptions can forever use them to defend against disciplinary 
action based upon a positive drug test. 

First, this Note will provide a foundation, explaining how employee 
discipline operates concerning drug charges in the workplace and 
examining the gap in the law.22 Next, it will explain the consequences for 

                                                      
17  Yuki Noguchi, Opioid Abuse Takes a Toll on Workers and Their Employers, NAT’L 

PUB. RADIO (Jan. 20, 2016), https://www.npr.org/sections/health-shots/2016/01/20/ 
462922517/opioid-abuse-takes-a-toll-on-workers-and-their-employers. 

18  Martha Gutierrez, Turn in Old Drugs, BROWNSVILLE HERALD (Oct. 12, 2017, 
12:15 AM), https://www.brownsvilleherald.com/opinion/letters_to_editor/turn-in-old-drugs/ 
article_06002ac6-aef3-11e7-8828-7fa9a246d7fc.html. 

19  Id.; see also TAKE BACK DAY, supra note 5 (“The DEA’s Take Back Day events 
provide an opportunity for Americans to prevent drug addiction and overdose deaths.”).  

20  Kelly Cohen, How the DEA’s National Prescription Drug Take Back Day Works, 
WASH. EXAMINER (Oct. 28, 2017, 12:10 PM), http://www.washingtonexaminer.com/how-the-
deas-national-prescription-drug-take-back-day-works/article/2638870. 

21  Id. 
22  See infra Section I.A. 
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the employer and the employee.23 Finally, it will advocate for a solution 
through new employer policy by showing how other solutions have been 
inadequate.24 

I. BACKGROUND OF THE PROBLEM 

The implications of the lack of a legal timeframe for use of a 
prescription drug only affect employees who cannot be terminated except 
for cause. Employers are free to discipline “at will” employees for any 
reason. 

A. Drug Charges in the Workplace 

In general, most employees are “at will,” meaning that they can be 
terminated for any reason, at any time.25 In order to show that an 
employment contract is not “at will,” it must be established 

(1) that there was a clear and unequivocal offer of permanent 
employment, i.e., lifetime employment or employment of a definite 
duration; (2) that the hiring agent had the authority to bind the 
principal to a permanent employment contract; and (3) that the 
employee provided substantial consideration for the contract separate 
from the services to be rendered.26 

The plaintiff must show that he or she is not an “at will” employee because 
every employee is presumptively “at will.”27 However, even an “at will” 
employee may have a statutory remedy, depending on the circumstances 
of the discharge.28  

An employment contract may be implied through employee 
handbooks or other policy statements when these materials also meet the 
traditional qualifications for contract formation.29 These employer 
policies, enforceable as contracts, often impliedly include provisions that 
                                                      

23  See infra Section II. 
24  See infra Section III. 
25  Graham v. Commonwealth Edison Co., 742 N.E.2d 858, 865 (Ill. App. Ct. 2000); see 

Murphy v. City of Lewes, 614 F. App’x. 93, 94–95 (3d Cir. 2015) (explaining a case where a 
Delaware city employee was terminated after a positive drug test without having had a 
hearing because her employment was considered “at will”); Pearson v. John Hancock Mut. 
Life Ins. Co., 979 F.2d 254, 257–58 (1st Cir. 1992) (quoting Jackson v. Action for Bos. Cmty. 
Dev., Inc., 525 N.E.2d 411, 412 (Mass. 1988)) (“The definitional hallmark of employment at 
will is its terminability by ‘either the employee or the employer without notice, for almost 
any reason or for no reason at all.’”).  

26  Wesson v. Huntsman Corp., 206 F.3d 1150, 1153 (11th Cir. 2000) (quoting 
Birmingham-Jefferson Cty. Transit Auth. v. Arvan, 669 So. 2d 825, 827 (Ala. 1995)). 

27  Goodwin v. Moyer, 549 F. Supp. 2d 621, 636 (M.D. Pa. 2006).  
28  See Graham, 742 N.E.2d at 864–65 (providing the limited remedy in tort law of 

retaliatory discharge to at will employees). 
29  N. PETER LAREAU, LABOR AND EMPLOYMENT LAW § 259.03(2)(.0a), (b)(.0i) (2019). 

But see, Murphy, 614 F. App’x at 94–96 (outlining that the presence of a personnel policy 
alone was not enough to give a Delaware city employee a property interest in her continued 
employment). 
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employees may only be terminated for “good cause.”30 Similarly, collective 
bargaining agreements seek to protect employees from “arbitrary 
discipline” and, therefore, contain grievance procedures which call for 
binding arbitration.31 These agreements call for termination based on 
“just cause,” a standard to be determined by a third party arbitrator.32 

Most contracts provide that employers may discipline only for “just 
cause,” “proper cause,” or “cause.” Many arbitrators have inferred a just 
cause standard unless the contract expressly provides for a different 
standard. Those arbitrators who imply a just cause standard when the 
contract is silent reason that other contract provisions could be nullified 
if the employer had the right to discharge employees arbitrarily. Not all 
arbitrators agree on this point.33 

In order to discipline an employee subject to this type of agreement, there 
must be just cause both for the imposition of discipline and for the amount 
of discipline.34  

In the arbitration setting, these employees are protected by due 
process.35 Due process consists of (1) a notice requirement—the employer 
must apprise the employee of the prohibited conduct; (2) notice of the 
charges against the employee; (3) the employee has a right to confront and 
cross-examine his or her accuser; (4) the protection of a hearsay rule when 
it comes to “spotters”; (5) employer’s burden of proof that its action was 
for “just cause”; and (6) clear and convincing evidence quantum of proof.36 
Additionally, there are “administrative prerequisites” at issue in these 
types of employment disputes.37 Arbitrators will consider whether the 
discipline imposed is consistent with prior discipline administered for 
similar offenses.38 Another prerequisite is that the discipline should be 

                                                      
30  LAREAU, supra note 29 at § 259.03(2)(.0a), LEXIS; see also Duldulao v. Saint Mary 

of Nazareth Hosp. Ctr., 505 N.E.2d 314, 318–19 (Ill. 1987) (holding that an employment 
handbook containing termination protections created contractually enforceable rights). 

31  ARNOLD ZACK, LABOR AND EMPLOYMENT ARBITRATION § 14.03, LexisNexis (2018).  
32  Id. 
33  Id. 
34  Id. 
35  See id. (discussing the due process protections afforded by arbitration). 
36  Id. For example, in Valenzuela v. State Personnel Board, a California corrections 

officer, subject to due process, was terminated for failing a drug test. 63 Cal. Rprt. 3d 529, 
531–32, 535 (Cal. Ct. App. 2007). He was taking Mexican diet pills that metabolized into 
amphetamine in his system. Id. at 531–32. Upon administrative review, the California Court 
of Appeal found that his termination was not warranted because an office memorandum 
prohibiting use of foreign medication without a prescription from a U.S. doctor and warning 
about the dangers of Mexican diets pills was insufficient to put the officer on notice. Id. at 
535. The Court reasoned that the memorandum did not “demonstrate an established 
Department policy of notifying its employees of the exact nature of the prohibited conduct,” 
nor was there evidence about how the memoranda were distributed. Id. The fact that the 
employee had heard of the policy was not enough to satisfy due process. Id. 

37  ZACK, supra note 31. 
38  Id. 
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imposed in a timely manner.39 Before arbitration, the employee or union 
should be given the opportunity to respond to the charges and settle the 
dispute.40 Last, the arbitrator considers “the relationship of the infraction 
to the employee’s job performance.”41 

B. Gap in the Law on a Timeframe for Legal Use 

After it has been legally filled, a prescription’s validity is not 
dependent upon its expiration date; there is no timeframe in which its use 
becomes illegal.42 Narcotics are lawfully used as long as they were 
prescribed by a doctor and not acquired through fraud.43 Under federal 
law, not even a drug’s expiration date mandates the timeframe for legal 
use; a drug’s expiration date is only indicative of the manufacturer’s 
assurance of its effectiveness.44 The relevant provision of the Code of 
Federal Regulations states, “To assure that a drug product meets 
applicable standards of identity, strength, quality, and purity at the time 
of use, it shall bear an expiration date determined by appropriate stability 
testing.”45 In the absence of a federal standard, states can still impose 
additional limitations on prescription drug use,46 but when it comes to 
timeframe for legal use, no state has done so. 

Ohio has expressly adopted the federal definition of drug expiration 
in its Pure Food and Drug Law, meaning that expiration under Ohio law 
is not a timeframe for legal use.47 However, Ohio does prohibit the sale of 
expired drugs, with a limited exception for its donation program.48 Under 
                                                      

39  Id. 
40  Id. 
41  Id. 
42  See Walker v. Dart, 30 N.E.3d 426, 436–37 (Ill. App. Ct. 2015) (stating that there 

is no statutory limitation on the use of a validly filled prescription); see also 1962 Ford 
Thunderbird v. Div. of Narcotic Control of the Dep’t of Pub. Safety, 198 N.E.2d 155, 158 (Ill. 
App. Ct. 1964) (explaining that valid prescriptions, post-dated but prescribed in good faith 
for a reasonable length of time, in a quantity reasonably necessary, may be legally used even 
after the prescriber has died). 

43  See United States v. Moore, 24 C.M.R. 647, 650 (A.F.B.R. 1957) (explaining that 
use of a narcotic drug is wrongful when there is evidence that it was obtained by fraud). 

44  See 21 C.F.R. § 211.137(a) (2018) (explaining the statutory purpose for prescription 
drug labels); see also McMellon v. Safeway Stores, Inc., 945 F. Supp. 1402, 1404 (D. Or. 1996) 
(“Prescription drugs are packaged by the manufacturers with the expiration date for the 
drug on the packaging.”). 

45  21 C.F.R. § 211.137(a) (2018). 
46  See Malcolm Wilkerson, Open-Ended Pharmaceutical Alibi: The Army’s Quest to 

Limit the Duration of Controlled Substances for Soldiers, 223 MIL. L. REV. 343, 344–45, 350 
(2015) (explaining how the United States Army Medical Command changed its drug policy 
to prohibit the use of legally prescribed controlled substances after their expiration date). 

47  See OHIO REV. CODE ANN. § 3715.55(A) (LexisNexis, LEXIS through 132d Gen. 
Assemb. HB 511) (defining “expired” in regards to a drug as “that the expiration date 
required by 21 C.F.R. 211.137 has passed”).  

48  Id. § 3715.521 (LEXIS). 
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Illinois and Nebraska state law, there is a timeframe for legally filling a 
prescription, though.49  

This lack of timeframe for legal use has created issues in the 
employer-employee context when employees test positive on drug tests 
and cannot subsequently be disciplined. As explained above, some 
employees cannot be deprived of their employment without just cause.50 
Often employers include provisions in employment contracts, department 
directives, and other office rules that include “drug abuse” as a 
disciplinable offense.51 Because of the lack of legal timeframe for use of a 
prescription drug, these provisions of these office policies have become 
essentially moot. 

For example, in Walker v. Dart, the Illinois Appellate Court found 
that a deputy sheriff could not be discharged for abusing a prescription 
because the prescription was legally filled, and there was no written policy 
limiting the use after a certain time period.52 Walker was a deputy sheriff 
who tested positive for oxazepam, a Schedule IV controlled substance, 
during a random urine screening in April of 2011.53 He provided several 
prescription bottles, some of which were from 1995 and 2000.54 One of 
these bottles would produce a positive result for oxazepam.55 The 
medications were issued for treatment of anxiety and difficulty sleeping.56 
Walker testified that the prescriptions were to be taken “as needed” and 
did not have expiration dates.57  

The Cook County Sheriff’s Merit Board found that the use of these 
old prescriptions was abusive and violated the Sheriff’s Drug Free Work 
Place Policy.58 The policy stated that “the presence in an employee’s 
system, of drugs or controlled substances, or their metabolites; . . . or the 
abuse of legally prescribed drugs or controlled substances by sworn 
personnel, at any time, while on or off-duty are [sic] strictly prohibited.”59 
The policy’s appendix continued, explaining: “This policy does not apply to 
the use of controlled substances within the limits of a medically valid 
prescription except where such use is found to be an excessive or abusive 
use of prescribed controlled substances.”60 The appellate court reversed 

                                                      
49  See infra notes 127–137 and accompanying text. 
50  See supra notes 25–34 and accompanying text. 
51  See infra Section II.E. 
52  30 N.E.3d 426, 436–37 (Ill. App. Ct. 2015).  
53  Id. at 428–29. 
54  Id. at 428. 
55  Id. 
56  Id. at 437. 
57  Id. at 431. 
58  Id. at 433. 
59  Id. at 435. 
60  Id. 
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the findings of the Merit Board because workplace policy did not expressly 
prohibit taking prescriptions after a set period.61 The court also noted the 
lack of medical testimony to show that either an old prescription is not 
medically valid or that Walker’s conduct constituted an abuse of 
prescription medication.62 Finally, the court reasoned that there was no 
evidence Walker took an excessive amount or took the drug for a “purpose 
other than that for which it was prescribed.”63  

In another administrative review, the Illinois Appellate Court even 
went so far as to explain that valid prescriptions post-dated but prescribed 
in good faith for a reasonable length of time, in a quantity reasonably 
necessary, may be legally used even after the prescriber has died.64 While 
the Illinois Appellate Court did not find abuse in these cases, it did find 
abuse in a case where the circumstances showed obvious drug abuse.65 

In Gorski v. Board of Fire and Police Commissioners, the Second 
District Illinois Court of Appeals found that the discharge of a Woodstock 
police officer was proper when the officer used “deceptive means” to obtain 
several prescriptions for narcotics from multiple doctors and took them 
while on duty.66 Police Sergeant Gorski tested positive for hydrocodone 
and hydromorphone after being ordered to submit a drug urine screening 
in April of 2006.67 Then, in April of 2007, Gorski was ordered to submit 
another screening and once again tested positive for hydrocodone and 
hydromorphone.68 Gorski explained that he had received medication from 
an emergency room visit, but was nonetheless placed on administrative 
leave to seek counseling.69 In June of 2007, Gorski failed a fit-for-duty test 
by testing positive for hydromorphone.70 Several doctors testified that they 
had prescribed narcotics without knowing that Gorski had already been 
prescribed narcotics from other physicians.71 The court upheld the 
termination because Gorski violated various agreements with the doctors 
and violated his return-to-work agreement.72  

                                                      
61  Id. at 437. 
62  Id.  
63  Id. 
64  1962 Ford Thunderbird v. Div. of Narcotic Control of the Dep’t of Pub. Safety, 198 

N.E.2d 155, 158 (Ill. App. Ct. 1964). 
65  Gorski v. Bd. of Fire & Police Comm’rs, 963 N.E.2d 419, 422–23, 427, 429 (Ill. App. 

Ct. 2011). 
66  Id. at 429. 
67  Id. at 422. 
68  Id.  
69  Id. 
70  Id. 
71  Id. at 423. 
72  Id. at 427, 429. 
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From these cases, it appears that drug abuse can still be found when 
an employee has a prescription. However, there is no clear standard for 
the amorphous term “drug abuse” and the courts have provided little 
clarity. Employers are often no less at fault than the courts, failing to 
clearly define what constitutes drug abuse within their own office policies. 
With both the courts and employers taking a “we will know it when we see 
it” approach to prescription drug abuse, employees under the guise of a 
valid prescription are free to take these drugs at their disposal simply by 
stating that they had been suffering from an ailment when they had taken 
the drug—regardless of whether they really had been thus afflicted.  

In Walker, some of the prescriptions provided by Mr. Walker were 
from 1995—sixteen years before the random drug test was administered!73 
It is obvious that a person can undergo major health changes within a 
sixteen year period, warranting (at the very least) some type of medical 
supervision. It is possible that Walker is not quite as alarming as it might 
seem. After all, the prescription was only for a Schedule IV controlled 
substance under Illinois law.74 In addition, the conditions for which Mr. 
Walker took the drug were anxiety and difficulty sleeping,75 conditions 
that could last indefinitely. However, the most troubling aspect of Walker 
is that it is not limited to Schedule IV controlled substances nor is it 
limited to certain health conditions. Instead, Walker applies to 
prescriptions for any schedule and any health condition.  

The limitation set forth in Gorski provides little comfort. In that case, 
the police officer intentionally deceived various doctors in order to obtain 
and abuse prescription drugs.76 In other words, Gorski implies that a 
finding of prescription drug abuse will be made in only the most blatant 
of cases, and ignores the more subtle, but no less important, issue of 
prescriptions that are prescribed and first taken for a legitimate medical 
purpose but either (1) lead to improper use for no medical reason or 
(2) provide a gateway to drug abuse, allowing the user to obtain drugs 
from illegitimate sources while relying on an old prescription in the event 
of a random drug test at work. 

Strikingly, even though there is a gap in the law regarding the legal 
timeframe of use for a prescription drug, there have been cases that affirm 
one’s natural assumption that it is wrong to use a prescription drug after 
its expiration date. For example, in EEOC v. Grane Healthcare Company, 
a federal district court considered whether employment discrimination 
occurred when prospective employees were administered pre-offer drug 

                                                      
73  Walker v. Dart, 30 N.E.3d 426, 428–29 (Ill. App. Ct. 2015). 
74  720 ILL. COMP. STAT. ANN. 570/210(c)(18) (West, Westlaw through P.A. 100-1174 

of the 2018 Reg. Sess.); Walker, 30 N.E.3d at 429. 
75  Walker, 30 N.E.3d at 437. 
76  Gorski, 963 N.E.2d at 429. 
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tests.77 One prospective employee tested positive for the drug Percocet.78 
She testified that she had a prescription for the drug, but later admitted 
that the prescription had expired two years before her drug test.79 The 
court found that the pre-offer drug tests were a legitimate mode of making 
employment decisions based on illegal drug use.80 Surprisingly, the court 
reasoned that the employee was “unable to produce a valid prescription 
for Percocet,”81 the implication being that because it was outdated, it was 
invalid. 

A similar conundrum occurred in Sons v. Henry County, another 
federal district court case.82 Penny Sons was a 911 telecommunications 
officer in Henry County, Indiana.83 While she was working for the Sheriff’s 
Department, the department established an anti-drug policy to which 
Sons would later be subject.84 This policy included random drug testing.85 
In December of 2003, Sons was scheduled for a random drug test, but she 
had taken Didrex, a diet pill, approximately a week before the test.86 In 
summarizing the facts, the court stated, “Sons had obtained the Didrex 
legally, but her prescription was one-and-a-half to two years old and had 
long-since expired.”87 Once again, through this statement, the court seems 
to imply that the employee’s taking of the expired prescription drug was 
wrongful simply because it had expired. Even more compelling, Sons 
apparently thought so, too. When she faxed the prescription to the 
toxicology center, she had changed the date from 1999 to 2002.88 

EEOC v. Grane Healthcare Company and Sons v. Henry County 
appear to conflict with the current application of state and federal 
statutes, and with the reasoning in Walker. These cases confirm what your 
average layman might presume, “one should not take prescription 
medication that has expired.” However, statutes, regulations, and the 
Walker case suggest otherwise. What really is the difference between the 
taking of Didrex in Sons versus the taking of a prescription for anxiety 
and difficulty sleeping in Walker? Didrex is a diet pill and, therefore, could 
be used for ongoing purposes, just like the pill for anxiety and difficulty 

                                                      
77  No. 3:10-250, 2015 U.S. Dist. LEXIS 123133, at *111–12 (W.D. Pa. Sept. 15, 2015). 
78  Id. at *111. 
79  Id. at *110–11. 
80  Id. at *111. 
81  Id. 
82  No. 1:05-cv-0516-DFH-TAB, 2006 U.S. Dist. LEXIS 79604 (S.D. Ind. Oct. 31, 2006). 
83  Id. at *4. 
84  Id. 
85  Id. at *5. 
86  Id. 
87  Id. 
88  Id. at *7. 
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sleeping. Further, the prescriptions in Walker were up to sixteen years 
old, whereas the Didrex prescription was at most two years old.  

The fact that the cases came out differently is not surprising 
considering the differing employment contexts and the additional 
compelling circumstances in Sons, such as her falsification of her 
prescription record. However, what is strange is the difference in legal 
analyses of these cases. The court in Walker seems to suggest that because 
Walker had a prescription and there was no other evidence of prescription 
drug abuse besides the outdatedness of the medications, his use was 
valid.89 Conversely, the courts in EEOC v. Grane Healthcare Company and 
Sons v. Henry County reasoned that the approximately two-year-old 
prescriptions were invalid based solely on the nature of that fact.90 This 
inconsistency may need to be rectified statutorily, but at the very least, it 
should be another indicator to employers that they can never be too 
cautious when defining prescription drug abuse within their own policies 
and employment contracts. 

As far as statutes are concerned, Wisconsin appears to be the closest 
to imposing a legal timeframe of use for a prescription drug, but in a very 
limited context. According to the Wisconsin unemployment statute, the 
Department of Workforce Development must establish drug testing 
protocol and procedures for claimants who apply for regular benefits.91 
Under the section for testing for controlled substances, a “valid 
prescription” is defined as “a prescription . . . for a controlled substance 
that has not expired.”92 The statute also clarifies that a “prescription” is 
“a drug or device prescribed by a practitioner.”93 Unlike other federal or 
state statutes, this one does seem to suggest that a person cannot use an 
expired prescription drug. However, the consequence is the inability to 
collect unemployment benefits, rather than some type of criminal 
penalty.94 However, a person may maintain eligibility by participating in 
a substance abuse treatment program.95 If using an expired prescription 
drug constitutes abuse within this context, why would it fail to constitute 
abuse in other contexts? Especially when it comes to prescriptions for 
controlled substances, the Wisconsin definition should be extended. 

                                                      
89  Walker v. Dart, 30 N.E.3d 426, 437 (Ill. App. Ct. 2015). 
90  EEOC v. Grane Healthcare Co., No. 3:10-250, 2015 U.S. Dist. LEXIS 123133, at 

*110–11 (W.D. Pa. Sept. 15, 2015); Sons, 2006 U.S. Dist. LEXIS 79604 at *5.  
91  See WIS. STAT. § 108.133(2) (2017–2018) (discussing the process and parameters of 

a program to test those who apply for such benefits). 
92  Id. § 108.133(1)(f).  
93  Id. § 450.01(19).  
94  Id. § 108.133 (3)(c)–(d). 
95  See id. § 108.133 (3)(d) (providing that one maintains benefit eligibility by 

enrollment in the substance abuse program and job skills assessment for every week the 
individual fully complies with the requirements of the programs). 
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Further, it is undisputed that expiration dates indicate the 
manufacturer’s assurance of a drug’s effectiveness. In general, it seems 
good policy to encourage people not to take prescriptions that are not 
guaranteed in “identity, strength, quality, and purity at the time of use.”96 
At the very least, a number of states have either drug repository 
programs, or donation programs which limit acceptability of expired 
medications.97 Colorado, Minnesota, and Michigan each have cancer drug 
repository programs in which unused cancer drugs can be donated for 
future use by others.98 Minnesota and Michigan both allow drugs to be 
eligible for donation only if their expiration date is at least six months 
after the donation date, while Colorado simply requires a drug to not be 
expired in order to be eligible for donation.99 

Michigan law even clarifies that an expired drug is not to be 
dispensed or administered.100 The relevant statutory language reads: 

The cancer drugs and supplies shall be visually inspected by the 
pharmacist or dispensing prescriber before being dispensed or 
administered for adulteration, misbranding, and date of expiration. 
Cancer drugs or supplies that have expired or appear upon visual 
inspection to be adulterated, misbranded, or tampered with in any way 
may not be dispensed or administered.101 

Minnesota also requires a visual inspection and forbids the dispensing of 
expired cancer drugs.102 

Similar to Colorado’s program for cancer drugs, North Carolina’s 
Drug Repository Program requires that in order to be accepted or 
dispensed, donated drugs must have “an expiration date that is later than 
six months after the date that the drug was donated.”103 This program 
aims to help uninsured or underinsured patients in the state through 
donations from eligible donors.104 Alabama, Iowa, and Louisiana have 

                                                      
96  See 21 C.F.R. § 211.137(a) (2018) (discussing expiration dating to assure drug 

products meet standards of strength and purity).  
97  See, e.g., ALA. CODE § 20-3-3 (Westlaw through Act 2018-519); COLO. REV. STAT.  

§ 25-35-103 (LEXIS through 2018 Legis. Sess.); IOWA CODE § 135M.4 (2019); LA. STAT. ANN. 
§ 37:1226.2 (Westlaw through 2018 3d Extra. Sess.); MICH. COMP. LAWS § 333.17780 (2017); 
MINN. STAT. § 151.55 (2018); N.C. GEN. STAT. § 90-85.44 (2017); OHIO REV. CODE ANN. §§ 
3715.88–3715.99 (LexisNexis, LEXIS through 132d Gen. Assemb. HB 511) (limiting 
donation of expired drugs to research purposes). 

98  COLO. REV. STAT. § 25-35-103 (LEXIS); MINN. STAT. § 151.55; MICH. COMP. LAWS  
§ 333.17780. 

99  Compare MICH. COMP. LAWS § 333.17780, and MINN. STAT. § 151.55, with COLO. 
REV. STAT. § 25-35-103 (LEXIS). 

100  MICH. COMP. LAWS. § 333.17780(5). 
101  Id. 
102  MINN. STAT. § 151.55(6)(b). 
103  N.C. GEN. STAT. § 90-85.44(c)(3) (2017). 
104  Id. § 90-85.44(b).  
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similar programs.105 Under Alabama law, only prescription drugs that are 
not controlled substances may be donated.106 However, these drugs may 
not be transferred to charitable patients if they have expired.107 Under 
Iowa law, prescription drugs may be accepted and dispensed as part of the 
drug donation repository program only if the drug “bears an expiration 
date that is more than six months after the date the prescription drug was 
donated.”108 There is an exception for prescription drugs with shorter 
expiration dates in Iowa, though.109 If the drug is both (1) “in high 
demand” and (2) “can be dispensed for use” before it expires, then a 
six-month or less expiration date is acceptable.110 In Louisiana, donated 
drugs that have expired may not be redispensed by a charitable 
pharmacy.111 

Additionally, Connecticut, Florida, and Michigan statutes seem to 
emphasize the importance of expiration dates through their pharmacy 
statutes.112 Connecticut requires pharmacists to include “a prominently 
printed expiration date based on the manufacturer’s recommended 
conditions of use and storage that can be read and understood by the 
ordinary individual” on the label of every prescription container.113 The 
law also mandates that the pharmacist’s expiration date cannot be later 
than the manufacturer’s expiration date.114 Florida goes through 
painstaking detail to make sure that prescription drugs’ expiration dates 
are noticeable. Drug distributors must “display the expiration date of each 
drug in a readable fashion on the container and on its packaging.”115 The 
statute clarifies that “readable” means “conspicuous and bold.”116 The law 
states that those dispensing prescription drugs must  

display on the outside of the container of each medicinal drug dispensed, 
or in other written form delivered to the purchaser: (a) [t]he expiration 

                                                      
105  ALA. CODE § 20-3-3 (Westlaw through Act 2018-579); IOWA CODE § 135M.4 (2019); 

LA. STAT. ANN. § 37:1226.2 (Westlaw through 2018 3d Extra. Sess.). 
106  ALA. CODE § 20-3-3 (Westlaw) (“Legend drugs, except controlled substances . . . 

may be donated and transferred pursuant to this section . . . .”); see id. § 20-3-2(7) (Westlaw) 
(defining a “legend drug” as “[a]ny drug, medicine, chemical, or poison bearing on the label 
the words, ‘caution, federal law prohibits dispensing without prescription,’ or similar 
wording indicating that such drug, medicine, chemical, or poison may be sold or dispensed 
only upon the prescription of a licensed medical practitioner”). 

107  Id. § 20-3-3(a) (Westlaw).  
108  IOWA CODE § 135M.4(1)(b). 
109  Id. 
110  Id. 
111  LA. STAT. ANN. § 37:1226.2(B)(6) (Westlaw through 2018 3d Extra. Sess.). 
112  CONN. GEN. STAT. § 20-617 (2019); FLA. STAT. ANN. § 465.0255 (2018); MICH. COMP. 

LAWS. § 333.17745 (2017). 
113  CONN. GEN. STAT. § 20-617(a). 
114  Id.  
115  FLA. STAT. ANN. § 465.0255(1). 
116  Id. 
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date when provided by the manufacturer . . . or (b) [a]n earlier beyond-
use date for expiration, which may be up to 1 year after the date of 
dispensing.117 

Michigan also requires that a practitioner dispensing a drug ensure that 
the expiration date is included, subject to exception.118 

The statutes of these states embody the ideal that people should not 
consume expired prescription drugs. Even the charitable donation 
programs, including those for cancer patients, protect against the 
consumption of expired prescriptions. If taking expired prescription drugs 
were not a health hazard, one would think that at least the charitable 
programs would make an exception for consumption of expired 
prescription drugs in order to help more people, some even facing the life-
threatening condition of cancer. Alas, it appears that expired prescription 
drugs are not better than nothing. Otherwise, there would likely be an 
exception in these statutes. 

C. The Only Limiting Principles 

Due to the lack of a standard, there are only a few limiting principles 
on a prescription’s use as a defense to an employee’s drug charge. The first 
limitation is that a prescription must have been valid when written.119 In 
order for a prescription for a controlled substance to be “effective,” it must 
have been written for a “legitimate medical purpose by an individual 
practitioner acting in the usual course of his professional practice.”120 A 
“practitioner” is  

a physician, dentist, veterinarian, scientific investigator, pharmacy, 
hospital, or other person licensed, registered, or otherwise permitted, 
by the United States or the jurisdiction in which he practices or does 
research, to distribute, dispense, conduct research with respect to, 
administer, or use in teaching or chemical analysis, a controlled 
substance in the course of professional practice or research.121  

One must establish both (1) a legitimate medical purpose and (2) the 
practitioner’s usual course of professional practice, in order to prove 
validity.122  

A legitimate medical purpose is one that is “for treatment of a 
patient” not for a person to continue a drug habit nor for the doctor’s own 

                                                      
117  Id. § 465.0255(2). 
118  MICH. COMP. LAWS § 333.17745 (2017); see also id. § 333.17756 (allowing a discard 

date in place of the expiration date in certain cases). 
119  See United States v. Smith, 573 F.3d 639, 652 (8th Cir. 2009) (explaining that 

removing validity as a requirement for prescriptions would contravene the Food, Drug, and 
Cosmetic Act’s purpose by enabling practitioners to fraudulently write prescriptions while 
shielding practitioners from prosecution from misbranding prescriptions). 

120  21 C.F.R. § 1306.04 (2018). 
121  21 U.S.C. § 802(21) (2012). 
122  Smith, 573 F.3d at 650, 652. 
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profit.123 Professional practice is an objective standard, measured by the 
generally accepted medical practice nationwide, rather than that of a 
particular doctor.124 Further, the usual course of professional practice 
requires a “bona fide physician–patient relationship” and considers 
whether a practitioner adhered to prevailing medical standards.125 When 
considering medical standards, the following factors are relevant: 
(1) whether the practitioner considered the actual needs of the patient; 
(2) the amount of the drug prescribed; (3) the purpose and type of drugs 
prescribed; and (4) the extent of the practitioner’s supervision over the 
issuance of the drug.126  

The second limitation is that a prescription must have been filled 
within the legal timeframe.127 According to the Illinois Controlled 
Substances Act, a prescription for a Schedule II controlled substance 
“shall be valid for up to 90 days after the date of issuance.”128 In other 
words, such a prescription can only be filled up to ninety days after it was 
issued. Schedule II controlled substances include codeine, hydrocodone, 
morphine, oxycodone, and various forms of opium.129 Prescriptions for 
Schedule II controlled substances are limited to a thirty day supply.130 
However, it is likely that courts will construe this limitation as imposing 
liability on practitioners rather than those who seek to get the 
prescription filled.131 Consequently, although a prescription filled outside 
of the legal timeframe is therefore invalid, since liability is on the 
practitioner/pharmacist, possession and use of the drug may not be a 
disciplinable offense in the employment context.132  

Illinois case law has clarified that the “shall be valid” language as 
used in the statute does not concern validity of use, but only validity of a 
prescription being filled.133 For example, in Walker v. Dart, the Sheriff’s 
Merit Board attempted to use the Illinois Controlled Substances Act to 
convince the Illinois Appellate Court that employee, Deputy Sheriff 

                                                      
123  Id. at 657 (quoting U.S. v. Katz, 445 F.3d 1023, 1027 (8th Cir. 2006)). 
124  Id. at 647–48. 
125  Id. at 652. 
126  Id. at 652–53. 
127  See 21 U.S.C. § 829 (2012) (controlling refills); 720 ILL. COMP. STAT. 570/312; NEB. 

REV. STAT. § 38-2870. 
128  720 ILL. COMP. STAT. 570/312. 
129  Id. 570/312. 
130  Id. 
131  See id. 570/312(h) (“The responsibility for the proper prescribing or dispensing of 

controlled substances that are under the prescriber’s direct control is upon the prescriber. 
The responsibility for the proper filling of a prescription for controlled substance drugs rests 
with the pharmacist.”).  

132  See Walker v. Dart, 30 N.E.3d 426, 436–37 (Ill. App. Ct. 2015) (emphasizing that 
this section of the Controlled Substances Act relates to pharmacists filling of prescriptions). 

133  720 ILL. COMP. STAT. 570/312. 
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Walker, abused a prescription by taking a pill from a prescription bottle 
that could not be refilled.134 In its analysis, the court explained the 
following: 

Defendants cite to section 312(a) of the Illinois Controlled Substances 
Act as authority for the proposition that use of a prescription after six 
months is invalid. However, that section is directed at pharmacists and 
the filling of a prescription. Section 312(a), in relevant part, provides 
that “[a] written prescription for Schedule III, IV or V controlled 
substances shall not be filled or refilled more than six months after the 
date thereof.” This statute does not contain any language restricting the 
use of a legally filled prescription. The statute only mandates that a 
written prescription cannot be filled by a pharmacist more than 6 
months after it has been issued. Therefore, we find this provision does 
not support the Merit Board’s conclusion that plaintiff’s conduct was an 
abuse of a prescription medication because plaintiff took a pill from a 
prescription bottle that could not be refilled.135 

In other words, the six month date contained in the statute cannot be 
interpreted as a standard for legal use of a prescription. 

Nebraska operates similarly to Illinois. Under the Nebraska 
Pharmacy Practice Act, a prescription for a controlled substance is only 
valid up to six months after the prescription was issued.136 The difference 
is that Illinois establishes different standards based on a drug’s 
scheduling, whereas Nebraska establishes a six month ceiling for any 
controlled substance.137 Nebraska lacks the interpretive caselaw present 
in Illinois, but the law is so similar that it would likely be interpreted in 
the same way. Further, the Illinois regulation occurs under the Illinois 
Controlled Substances Act in comparison with Nebraska’s limitation 
which occurs under the Nebraska Pharmacy Practice Act. In the latter, 
the name of the act itself clarifies that the limitation is intended to apply 
to Nebraska pharmacies. 

Finally, the federal Controlled Substances Act also limits refills of 
controlled substances.138 The Act operates as follows: 

                                                      
134  30 N.E.3d at 436–37. 
135  Id. (alteration in original) (citation omitted) (quoting 720 ILL. COMP. STAT. 

570/312(a)). 
136  NEB. REV. STAT. § 38-2870 (“All medical orders . . . shall be valid for the period 

stated in the medical order, except that (a) if the medical order is for a controlled substance 
. . . such period shall not exceed six months from the date of issuance at which time the 
medical order shall expire . . . .”); see also id. § 38-2828 (defining a “[m]edical order” as “a 
prescription, a chart order, or an order for pharmaceutical care issued by a practitioner”). 

137  Compare 720 ILL. COMP. STAT. 570/312 (preventing the filling of a written 
prescription for schedule III, IV, or V controlled substances more than six months after the 
date of issuance), with NEB. REV. STAT. § 38-2870 (limiting the validity of a medical order to 
six months from the date of issuance for all controlled substances). 

138  21 U.S.C. § 829 (2012). 
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We turn first to the text and structure of the CSA. Enacted in 1970 with 
the main objectives of combating drug abuse and controlling the 
legitimate and illegitimate traffic in controlled substances, the CSA 
creates a comprehensive, closed regulatory regime criminalizing the 
unauthorized manufacture, distribution, dispensing, and possession of 
substances classified in any of the Act’s five schedules. 21 U.S.C. § 844. 
The Act places substances in one of five schedules based on their 
potential for abuse or dependence, their accepted medical use, and their 
accepted safety for use under medical supervision. Schedule I contains 
the most severe restrictions on access and use, and Schedule V the least. 
Congress classified a host of substances when it enacted the CSA, but 
the statute permits the Attorney General to add, remove, or reschedule 
substances.139 

Depending on the schedule, prescriptions for controlled substances may 
not be refillable.140 Section 829(a) reads, “No prescription for a controlled 
substance in schedule II may be refilled,”141 but under Section 829(f)(1) 
partial refills are allowed if (1) “it is not prohibited by State law;” (2) “the 
prescription is written and filled in accordance with this subchapter, 
regulations prescribed by the Attorney General, and State law;” (3) “the 
partial fill is requested by the patient or the practitioner that wrote the 
prescription;” and (4) “the total quantity dispensed in all partial fillings 
does not exceed the total quantity prescribed.”142 Lastly, Section 829(b) 
regarding Schedule III and IV controlled substances states, “Such 
prescriptions may not be filled or refilled more than six months after the 
date thereof or be refilled more than five times after the date of the 
prescription unless renewed by the practitioner.”143  

Once again, these limitations are not imposed on the patient, but 
rather on practitioners, which weighs against a finding of just cause for 
discipline of an employee who refills outside the legal limit.144 However, 
the refill date may be helpful evidence for an employer if the legal 
timeframe for refilling has passed because a typical pharmacist will not 
refill outside that limit. Thus, if an employer can show that the prescribed 
pills have been exhausted and the refill limit has been reached, an 
employer may seek to show that the drugs were acquired from a different 
source than the prescription. However, the mere refilling of a prescription 
outside the legal limit by an employee would likely not support a finding 
of just cause, because dispensing of the drugs is a matter of 
pharmaceutical practice. The expiration dates are placed on the packaging 

                                                      
139  Gonzales v. Oregon, 546 U.S. 243, 250 (2006) (citations omitted). 
140  21 U.S.C. § 829 (2012). 
141  Id. § 829(a). 
142  Id. § 829(f)(1) (2012) (Supp. 2018). 
143  Id. § 829(b) (2012).  
144  See McMellon v. Safeway Stores, Inc., 945 F. Supp. 1402, 1404 (D. Or. 1996) (“It is 

illegal for any pharmacy to dispense outdated drugs.”). 
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of prescription drugs by the manufacturers, and pharmacies are liable for 
dispensing outdated drugs.145 This fact demonstrates why pharmacies 
have specific procedures for disposing of expired prescription drugs.146 If 
it is illegal for practitioners to dispense expired medications, why should 
it be acceptable for consumers to use them? 

One example of practitioner liability occurred in United States v. Cap 
Quality Care, Inc., in which the United States District Court for the 
District of Maine found that a methadone maintenance treatment clinic 
was liable for improperly dispensing methadone.147 In this case, the 
treatment facility treated patients who were addicted to opioids by issuing 
them methadone.148 However, the facility issued a “split-dose” to some 
patients who digested the drug faster than other patients.149 The 
“split-dose” consisted of giving the patient half of the methadone dose at 
the facility and giving the patient the other half apart from the facility to 
take outside the treatment center later in the day.150 The court found that 
this procedure violated the Controlled Substances Act under section 
829(a).151 

The above discussion shows that statutory language, such as “shall 
be valid” does not provide guidance as to when prescription drugs can be 
used. The only limiting principles available are derived from statutes and 
regulations directed at practitioners. 

II. CONSEQUENCES FOR THE EMPLOYER 

In sum, because there is no timeframe for legal use of a prescription 
drug, an employer who administers a drug test to an employee, yielding a 
positive result, can only hope that the employee has never been prescribed 
that drug in his or her life. The lack of timeframe leaves the employer with 
essentially four choices: (1) attack the prescription itself; (2) attack the 
timeframe in which the prescription has been filled; (3) try to prove that 
the employee no longer suffers from the relevant medical condition; 
(4) give up and forever be trapped with a drug abusing employee—that is 
unless he or she eventually becomes criminally convicted or terminated 
through some other means; or (5) clearly define “drug abuse” within 
department policies. 

                                                      
145  See id. at 1404–05. 
146  See id. at 1405 (explaining one pharmacy’s policy of removing expired prescriptions 

from the shelf and putting them into a separate container in another part of the pharmacy, 
which “protects against the accidental use of outdated drugs”). 

147  486 F. Supp. 2d 47, 50 (D. Me. 2007). 
148  Id. at 49–50. 
149  Id. at 49. 
150  Id.  
151  Id. at 51. 
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A. Attacking the Prescription Itself 

In order to attack the prescription itself, an employer must show that 
the prescription was invalid when written.152 The employer can do so by 
(1) showing that the prescription was not issued by a “practitioner” within 
the meaning of the statute; (2) showing that the prescription was not 
prescribed for a legitimate medical purpose; or (3) showing that the 
prescription was not issued during the practitioner’s usual course of 
professional practice.153 The first showing is difficult to make because as 
long as the prescriber has the appropriate credentials, the standard is 
met.154 The second showing is also a challenge because often there is a 
legitimate medical purpose for the issuance of the prescription. If not, 
these tend to be the clear cut cases that fall under a Gorski-type scheme. 
However, more obscure, but no less important, is the case when legally 
prescribed drugs are abused by the user later, in ways such as taking them 
for improper purposes or selling them to others. Additionally, not covered 
by an attack on “legitimate medical purpose” is when an employee receives 
the drugs from an illegitimate source, but claims to have been using 
leftover prescription medication for the same drug for which he or she 
tested positive. Unless the employer can show that the employee is 
supplied by an illegitimate source, a very difficult finding, the employer 
has no way to rebut this statement.  

Finally, an employer can attempt to show that the drug was not 
issued during the practitioner’s usual course of practice. Of the three, this 
option is likely the easiest way for an employer to attack the prescription 
on its face, since there is an objective component that would be easier for 
an employer to discover.155 Overall, there is not a high likelihood of success 
for an employer who tries to show that a prescription was invalid when 
written, absent the most blatant of circumstances. 

B. Attacking the Timeframe in which the Prescription has been filled 

The employer can also try to attack the timeframe in which the 
prescription was filled.156 An issue with this strategy is that the timeframe 
for filling a prescription imposes liability on the one who filled it,157 so this 
way of showing that a prescription is invalid will not likely give rise to a 
finding of just cause. However, it may be helpful for the employer to use 
                                                      

152  See supra note 119 and accompanying text. 
153  See supra notes 120–122 and accompanying text. 
154  See 21 U.S.C. § 802(21) (2012) (indicating that a “practitioner” is “a physician, 

dentist, veterinarian, scientific investigator, pharmacy, hospital, or other person licensed 
. . . to distribute, dispense, conduct research with respect to, [or] administer . . . a controlled 
substance”). 

155  See supra notes 124–126 and accompanying text.  
156  See supra notes 127–132 and accompanying text. 
157  See supra notes 131–132 and accompanying text. 
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federal or state law on prescription refills to show that an employee could 
not have refilled a prescription, since it is outside of the legal parameters. 
If an employer—proceeding on a theory of alternative, illegitimate 
source—has evidence that an employee’s existing prescription medication 
has been exhausted and could not have been refilled within a legal 
timeframe, then this strategy could prove useful. However, the employer 
must first be able to prove that the medication has been completely 
consumed—a very difficult task. 

C. Proving that the Employee No Longer Suffers from the Relevant Medical 
Condition 

An employer can try to show that an employee is no longer afflicted 
with the medical condition that gave rise to the prescription, but this 
undertaking may or may not be successful. If a drug is prescribed for a 
very specific condition, then the odds of prevailing on this theory increase. 
However, many controlled substances are prescribed for ongoing 
conditions or to treat acute pain.158 It seems very unlikely, if not 
impossible, for an employer to show a lack of something as subjective as 
acute pain. Or perhaps, as demonstrated by some of the previous cases in 
Part I.B., the prescription was written to treat an emotional disorder such 
as severe anxiety.159 How can an employer prove that an employee did not 
suffer from such a condition at the time he or she took the drug? Possibly 
the employee can be subjected to a medical examination, but such an 
examination will not necessarily prove that the employee had not been 
suffering from the ailment at the time he or she took a prescription drug. 

D. Giving Up 

If the employer chooses to do nothing, then employees can continue 
to enjoy job security, knowing that their outdated prescriptions will 
forever provide a defense to a positive drug test. Like a get-out-of-jail-free-
card, the prescription provides the sought after explanation of why an 
employee suddenly tests positive. However, this defense does not preclude 
an employer from terminating an employee for another reason. There still 
may be other ways to find just cause, such as dishonesty, incompetence, 
or violation of some other work rule.160 

This situation is great for an employee subject to due process 
considerations. He or she may use the prescription as a complete defense, 
provided that it is valid on its face and filled within the proper time 
                                                      

158  See, e.g., Nat’l Inst. of Health, Hydrocone, MEDLINEPLUS, https://medline 
plus.gov/druginfo/meds/a614045.html#why (last visited Feb. 2, 2019) (describing the 
prescription drug hydrocodone, which is used to treat extended severe pain when other drugs 
will not suffice). 

159  See supra notes 52150–157 and accompanying text. 
160  Maynard G. Sautter, EMPLOYMENT IN ILLINOIS § 3-1 (2019). 
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limits.161 However, the employee must actually be able to produce the 
prescription, or evidence of it, in order to hide behind it.162 He or she must 
also still be wary of other areas of job performance, just not positive drug 
tests. 

E. Changing Office Policy 

Employers are free to change office policies and contract around the 
issue by defining “drug abuse” within their directives. This idea may well 
work. However, the problem is running the “trial (literally) and error” 
approach to discovering what the courts will accept as a valid definition, 
costing both time and expense. The Sheriff’s Drug Free Work Place Policy 
in Walker tried to ensure its employees were drug free through a policy 
that stated,  

the presence in an employee’s system, of drugs or controlled substances, 
or their metabolites . . . or the abuse of legally prescribed drugs or 
controlled substances by sworn personnel, at any time, while on or off-
duty are [sic] strictly prohibited. . . . This policy does not apply to the 
use of controlled substances within the limits of a medically valid 
prescription except where such use is found to be an excessive or 
abusive use of prescribed controlled substances.163  

From that case, we know that this policy is inadequate to protect the 
employer.164 However, there is nothing in the law that suggests that a 
clearer definition of “drug abuse” within department policies and 
employment contracts would be unsuccessful. Employers should define 
“drug abuse” to include using any prescription medication after its 
expiration date. Perhaps this clearer definition of abuse would not cost so 
much time and expense after all, since it is straightforward. 

III. SOLUTION 

An expiration date for permitted prescription drug use can be 
implemented by an appropriate authority, even though neither federal nor 
state law has done so.165 Florida, along with many other states, has 

                                                      
161  See 1962 Ford Thunderbird v. Div. of Narcotic Control of the Dep’t of Public Safety, 

198 N.E.2d 155, 156, 158 (Ill. App. Ct. 1964) (upholding the validity of twenty narcotic 
prescriptions issued by a doctor in a single appointment). 

162  See Sample v. Commonwealth, No. 2594-02-3, 2003 WL 22887797, at *5 (Va. Ct. 
App. Dec. 9, 2003) (finding Mr. Sample guilty of possessing oxycodone, despite his claim that 
he had a valid prescription, since he did not produce the prescription or any medical 
testimony). 

163  Walker v. Dart, 30 N.E.3d 426, 435 (Ill. App. Ct. 2015). 
164  See Jackson v. Bd. of Educ., 53 N.E.3d 381, 389 (Ill. App. Ct. 2016) (following 

Walker and explaining that the sheriff’s department in that case did not have a written policy 
prohibiting “the use of older, legally prescribed medications”). 

165  See Wilkerson, supra note 46, at 344–45 (noting that the US Army Medical 
Command prohibited soldiers from using expired prescription drugs or prescriptions one 
year after the date of issuance). 
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attempted to stop prescription drug abuse through drug monitoring 
programs.166 Normally, these programs function through an electronic 
system which tracks prescription drugs as they are prescribed and 
filled.167 Although useful, and a step in the right direction, these programs 
are not enough. The programs do not prevent people from misusing old 
prescription medications that they never discarded. Each state’s system 
of monitoring drugs operates differently.168 These programs all have the 
same goal—namely, “to identify forged prescriptions and to expose 
so-called doctor shoppers who visit multiple physicians and pharmacies 
seeking drugs.”169 This approach does not add anything to the minor 
limitations on prescriptions already in existence. The goal of these drug 
monitoring programs will assist employers in discovering prescriptions 
that are invalid on their face, but cannot assist employers in solving the 
problem of employees who abuse prescription drugs that were once 
legitimate. 

Similarly, National Take Back Day contributes little to the solution. 
There are no incentives for drug abusers to participate; employers can 
only hope their employees will do so.170 National Take Back Day is a useful 
way to try to take old prescription drugs off the market, preventing misuse 
by the owner or by others. However, people must first be willing to do so 
by their own volition. National Take Back Day has no force behind it. The 
President has also made attempts to solve similar problems of drug abuse, 
specifically concerning opioids. In the near future, the federal government 
will disburse 485 million dollars to states to help combat opioid 
addiction.171 Time will tell how successful these efforts will be. However, 
employee discipline can help alleviate the effects of our Nation’s drug 
dilemma. Providing a solution through the employment context can help 
employers protect the workplace while also stepping toward a 
drug-responsible America. 

Employers are at least trying to combat the opioid crisis through their 
health plans.172 However, it is ultimately in the hands of doctors as to what 
type of treatment patients are given. Some of these health plans require 
                                                      

166  Ashley Dutko, Note, Florida’s Fight Against Prescription Drug Abuse: Prescription 
Drug Monitoring Program, 34 NOVA L. REV. 739, 740 (2010). 

167  Id. at 748, 748 n.78. 
168  Id. at 748. 
169  Id. 
170  See Cohen, supra note 20 (indicating that the event relies on individuals to 

voluntarily turn in expired prescription drugs). 
171  Eric Pianin, Government Is Providing $485 Million to Fight Opioid Addiction: 

Here’s How Much Your State Is Getting, FISCAL TIMES, (Apr. 20, 2017), 
http://www.thefiscaltimes.com/2017/04/20/Government-Providing-485-Million-Fight-Opioid 
-Addiction-Here-s-How-Much-Your-State. 

172  See Knebel, supra note 6, at 1 (explaining employers’ efforts to curb opioid abuse 
through restricting health coverage to a network of pharmacies and by educating employees). 
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prior authorization before opioid prescriptions over a certain number of 
days can be issued, but “such practical processes can be circumvented 
fairly easily, or rendered ineffectual by an unscrupulous or careless 
medical professional.”173 Employee assistance programs can also help curb 
the problem, but the prerequisite of clearly defined employer policies is 
still necessary.174 Although the courts have not clarified the exact 
language that would precisely define those actions that would constitute 
abuse of prescription medication, employers can clarify their own policies, 
defining “drug abuse” in a way that will help prevent employees from 
continuing (or starting) along lines of misuse. More clarity and efficiency 
would be provided if employers would do what neither federal nor state 
law has done concerning prescription drug use—set forth a standard. 
Especially when it comes to controlled substances, a standard for 
acceptable use is needed to help combat our nation’s overall drug problem. 
Controlled substances are controlled for a reason. Each schedule is based 
on whether drugs have accepted medical use for treatment inside our 
borders, potential for abuse, and “likelihood of causing dependence when 
abused.”175 These substances are dangerous. How can it be that their use 
never becomes impermissible? 

The best standard is also the most intuitive. Prescription drugs 
should be acceptable to use in the employment context only in accordance 
with the expiration date they bear. Besides the issues of abuse discussed 
here, employers should not even risk allowing employees to take 
prescriptions that may be “ineffective,” whatever is delineated by that 
term.176 Even though employees who take advantage of the gap in the law 
as to legal timeframe of use of prescription drugs may be terminated 
through other findings of just cause, this proposed solution will help mold 
societal outlook, encouraging the public to strive toward a more 
responsible view of prescription drug use. A change in employer policy is 
one more step toward eradicating the drug problem. In short, if 
prescription drugs for controlled substances have a high potential for 
abuse, likelihood of dependence, and are potentially ineffective, it is a 
win-win situation for employers to forbid their use after they expire. 
Federal and state laws ensure that expiration dates are important enough 
                                                      

173  Hassan A. Kanu, Employers Unsure of Role in Combating Opioid Epidemic, 
BLOOMBERG L. NEWS, May 1, 2017, 25 HCPR 669.  

174  See Drugs & Alcohol in the Workplace, NAT’L COUNCIL ON ALCOHOLISM & DRUG 

DEPENDENCE, INC., https://www.ncadd.org/about-addiction/addiction-update/drugs-and-
alcohol-in-the-workplace (last visited Feb. 2, 2018) (explaining how Employee Assistance 
Programs help drug problems at work). 

175  Controlled Substance Schedules, DRUG ENFORCEMENT ADMIN. DIVERSION 

CONTROL DIVISION, https://www.deadiversion.usdoj.gov/schedules/ (last visited Feb. 2, 
2019). 

176  See 21 C.F.R. § 1306.04 (2018) (discussing the requirements for effective 
prescription drugs). 
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to be included and utilized by consumers.177 Expiration dates affect 
whether prescription medication can be issued. Why should these dates 
not be enforced as well? Such a standard will not only help keep the 
workplace drug free and productive, but will improve the general health 
of our great nation. State legislatures may even consider enacting such a 
standard within state borders. 

CONCLUSION 

Employees who are afforded the benefits of due process and just cause 
should be held accountable to properly use their prescriptions, especially 
those for federally scheduled controlled substances. The lack of timeframe 
for legal use of a prescription drug allows these employees to test positive 
for a drug test with few, if any, repercussions, as long as the minimum 
requirements for the prescription are met. This lax area of the law allows 
employees to take drugs improperly, either by taking them when not 
medically necessary and lying about it, or by obtaining drugs from illicit 
sources and claiming to use leftover prescription medication. In light of 
the persistent national drug dilemma, employers should clarify their drug 
policies, causing prescription drug use, at least for controlled substances, 
to be a disciplinable offense after expiration. It is time that employers 
joined the fight against prescription drug abuse and helped society move 
toward a more responsible, healthy future. It is time to “pick up the slack” 
and enact a common-sense drug policy. 

Rebecca M. Garcia* 

                                                      
177  See supra Part I.B. 
*  J.D., Regent University School of Law, 2019. 



 

 

THE EVOLUTION AND CONFUSION OF THE SEXUAL 
MISCONDUCT CATEGORY OF SLANDER PER SE 

INTRODUCTION 

Sexuality is one of the most intimate parts of a person’s life and 
identity, which is why lies about someone’s sexual behavior can severely 
damage a person’s well-being and reputation. Denial of a lie, far from 
ending the rumor, may even entrench others’ beliefs that the accusation 
is true. A victim may suffer from a long list of harms, including strained 
or severed familial relationships, social ostracism, greatly reduced 
prospects of emotionally and sexually intimate relationships, and 
emotional distress. None of these harms are a economically calculable, 
which is problematic since slander claims generally require proof of 
economic harm to recover damages.1 

Thankfully, the law does not leave victims of sexual slander with 
little to no chance of recovery. Some slander claims are excused from the 
economic harm requirement if they fall within one of a few categories of 
slander per se, allowing a plaintiff to recover damages for non-economic 
harms.2 This Note focuses on one of those categories—imputations of 
sexual misconduct—how it began, how it has changed, and how it should 
change in the future. 

Part I addresses the background and history of the sexual misconduct 
category of slander per se, including the original “unchastity of a woman” 
category and the reasoning behind that formulation of the rule. Part II 
explains how the category has evolved due to forces of change in the law 
and society. Those forces of change include the legalization of historically 
illegal sexual behavior, changes in social standards, and developments in 
constitutional law.3 Finally, Part III addresses other commentators’ 
reform recommendations and analyzes two potential solutions to the 
problems confronting the sexual misconduct category, statutory reform 
and establishment of guiding principles.  

I. BACKGROUND AND HISTORY 

A. Elements of the Claim 

The essential elements of a claim of defamation are (1) a false (2) 
defamatory statement (3) of and concerning the plaintiff (4) published to 
at least one third party and (5) resulting in damages.4 In certain cases, 

                                                      
1  See infra notes 12–13 and accompanying text. 
2  See infra notes 15–16 and accompanying text. 
3  See infra Part II. 
4  See RESTATEMENT (SECOND) OF TORTS § 558 (AM. LAW INST. 1977) (setting forth 

elements one and two in a slightly different formulation that considers privilege and fault); 
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the plaintiff is also required to prove the publisher’s fault.5 The fault 
requirement’s scope and effect on the law of slander will be discussed in 
more detail below.6 This Note focuses on the second and fifth elements: 
the defamatory nature of the statement and damages. 

Claims of defamation fall in one of two categories, libel or slander.7 
The medium of publication and proof of damages distinguish the two 
claims. Generally, slander applies to oral defamatory statements, while 
libel is typically written defamation or some other physical embodiment 
of a defamatory statement.8 Libel and slander also have different rules 
regarding damages. If the defamatory statement is categorized as libel, 
courts traditionally presume general damages.9 General damages consist 
of harms that naturally arise from the tort and, therefore, do not require 
specific allegations,10 which in defamation cases is reputational harm.11 
For slander actions, however, the plaintiff is typically required to prove 
special damages.12 Special damages consist of harms subject to calculable 
monetary value like lost profits, loss of employment, or loss of a potential 
contract.13 Once special damages are proven, the plaintiff can recover 

                                                      
see also WILLIAM K. JONES, INSULT TO INJURY: LIBEL, SLANDER, AND INVASIONS OF PRIVACY 
19–20 (2003) (setting forth elements three through five). 

5  RESTATEMENT (SECOND) OF TORTS § 558(c). 
6  See infra Part II.C. 
7  Michael D. Savage, Slander and Libel Distinguished, 43 CHI.-KENT L. REV. 32, 32 

(1966). 
8  RESTATEMENT (SECOND) OF TORTS § 568; see also W. PAGE KEETON ET AL., PROSSER 

AND KEETON ON THE LAW OF TORTS 786–88 (5th ed. 1984) (noting uncertainty in the 
distinction between libel and slander and noting the variance among jurisdictions). Courts 
have had difficulty in drawing a clear line of separation between the two claims, especially 
in adapting to technology like television and radio. Id. at 787.  

9  In some jurisdictions, courts make the distinction between libel per se and libel per 
quod. E.g., Belli v. Orlando Daily Newspapers, Inc., 389 F.2d 579, 581 (5th Cir. 1967) 
(applying Florida law). These jurisdictions limit the presumption of damages to libel per se 
and require proof of special damages to recover for libel per quod. Id. at 582. 

10  RESTATEMENT (SECOND) OF TORTS § 904 (AM. LAW INST. 1979). 
11  RESTATEMENT (SECOND) OF TORTS § 621 cmt. a (AM. LAW INST. 1977). 
12  Id. § 575. 
13  Beverly Enters., Inc. v. Trump, 182 F.3d 183, 188 (3d Cir. 1999) (quoting Altoona 

Clay Prods., Inc. v. Dun & Bradstreet, Inc., 246 F. Supp. 419, 422 (W.D. Pa. 1965) (“Typically 
considered as a pecuniary loss, special damages are ‘actual and concrete damages capable of 
being estimated in money, established by specific instances such as actual loss due to 
withdrawal of trade of particular customers, or actual loss due to refusal of credit by specific 
persons, all expressed in figures.’”)); RESTATEMENT (SECOND) OF TORTS § 575 cmt. b. General 
and special damages have varying definitions whether the court is using the two in the 
context of foreseeability of damages or calculability of damages prior to trial. DOUGLAS 
LAYCOCK, MODERN AMERICAN REMEDIES 55–56 (2010). The definition of special damages in 
the context of defamation is a strange blending of both foreseeability and calculability 
elements. 
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general damages as well.14 If the statement at issue falls within a category 
of slander per se, courts do not require proof of special damages for the 
plaintiff to recover and instead presume general damages, similarly to 
libel.15 The categories of slander per se vary by state, but the four 
commonly recognized categories include imputations of: (1) “a criminal 
offense”; (2) “a loathsome disease”; (3) “a matter incompatible with [one’s] 
business, trade, profession, or office”; and (4) “serious sexual 
misconduct.”16 The justification for exempting these categories of slander 
from the special damages requirement is that the difficulty of proving 
special damages is disproportionate to the exceptionally high likelihood 
that these types of slanderous statements will result in substantial 
harm.17 

A defamation plaintiff must also prove the defamatory nature of the 
statement.18 A statement is defamatory if it “tends so to harm the 
reputation of another as to lower him in the estimation of the community 
or to deter third persons from associating or dealing with him.”19 The 
statement must, therefore, prejudice the plaintiff in the opinion of a 
majority or “a substantial and respectable minority” of the population.20 
First, the substantial minority requirement prevents recovery for 
imputations that are defamatory only in the opinion of an idiosyncratic 
group or individual.21 Second, the substantial minority must be 
respectable.22 This requirement generally refuses recognition of highly 
discriminatory and anti-social opinions that are not respected by the 
community at-large.23 One example of a discriminatory opinion that is no 
longer considered respectable in defamation law is racism.24 For quite a 

                                                      
14  RESTATEMENT (SECOND) OF TORTS § 575 cmt. a. A plaintiff may not establish 

special damages using emotional or physical harms, but the plaintiff may recover for those 
kinds of harms that arise from the defamatory publication if the statement falls within 
slander per se or special damages are established. Id. § 623 cmt. a. 

15  See id. § 570 (noting that one who publishes slander is subject to liability even  if 
no harm results). 

16  Id.  
17  Carey v. Piphus, 435 U.S. 247, 262 (1978). 
18  RESTATEMENT (SECOND) OF TORTS § 558. 
19  Id. Courts generally focus on whether a statement elicits a negative opinion of the 

victim and the victim’s character. E.g., Yonaty v. Mincolla, 945 N.Y.S. 2d 774, 777 (App. Div. 
2012). However, a broad definition of defamation like the Restatement’s can include 
statements that elicit views of the victim that are not necessarily negative but “arouse only 
pity or sympathy in the minds of all decent people.” KEETON ET AL., supra note 8, at 773. For 
example, the court in Youssoupoff v. Metro-Goldwyn-Mayer Pictures Ltd. held that an 
imputation that the plaintiff was raped was defamatory. (1934) 50 TLR 581, 584, 586.  

20  RESTATEMENT (SECOND) OF TORTS § 559 cmt. e. 
21  Id.  
22  Id. 
23  Id.  
24  See infra Part III.A.2. 
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long period of American history, courts treated misidentification of race 
as defamatory.25 But in 1985, in Polygram Records, Inc. v. Superior Court, 
a California court of appeals held that racial biases would no longer be 
recognized as a basis for defamation.26 Though respected in the past, views 
of racial bigotry lost that respect as public opinion and social standards 
changed, and as society changed, so did the law.27 Anti-social views, on the 
other hand, are at issue in cases where the imputation accuses someone 
of a positive trait or conduct that is only harmful to one’s reputation 
among bad circles. For example, an accusation that a gang member has 
snitched to the police in the past is harmful to the person’s reputation 
among the criminal community, but that viewpoint is anti-social and not 
respected among the broader community.28  

Determining whether an imputation is defamatory in the views of a 
respectable minority is difficult but important. It is irrelevant whether the 
group holding the viewpoint at issue is objectively right or wrong;29 “the 
court cannot be called upon to make a definitive pronouncement upon 
whether the views of different segments of the community are right or 
wrong, sound, or morally justifiable.”30 The determinative fact should be 
whether the general public views the relevant group as respectable.31 
Additionally, even if the substantial minority is held to be respectable, the 
plaintiff still must prove that the statement was actually published to 
someone belonging to that minority.32  

These requirements of establishing the defamatory nature of a 
statement are significant to slander per se, especially the sexual 
misconduct category. The public’s opinion of what qualifies as sexual 
misconduct can vary over time. An act considered sexual misconduct by 
the general public at one point in time may later be considered sexual 
misconduct in the opinion of only a minority group. If that opinion is held 
                                                      

25  E.g., Bowen v. Indep. Publ’g Co., 96 S.E.2d 564, 566 (S.C. 1957); Eden v. Legare, 1 
S.C.L. (1 Bay) 171 (1791). 

26  216 Cal. Rptr. 3d 252, 261–62 (Ct. App. 1985). 
27  See Matthew D. Bunker et al., Not That There’s Anything Wrong with That: 

Imputations of Homosexuality and the Normative Structure of Defamation Law, 21 FORDHAM 
INTELL. PROP. MEDIA & ENT. L.J. 581, 586–87 (2011) (explaining that as society changes, 
remarks formerly recognized as defamatory will no longer be seen as such). 

28  RESTATEMENT (SECOND) OF TORTS § 559 cmt. e, illus. 3 (AM. LAW. INST. 1997). 
29  KEETON ET AL., supra note 8, at 777; see Grant v. Reader’s Digest Ass’n, 151 F.2d 

733, 735 (2d Cir. 1945) (Hand, J.) (holding that an accusation of being a Communist Party 
member is defamatory, even though individuals who view Communists negatively may be 
“wrong-thinking”). 

30  KEETON ET AL., supra note 8, at 777. 
31  See infra Part III.A.2. 
32  RESTATEMENT (SECOND) OF TORTS § 559 cmt e. Proof of this sort is not required 

when the public generally holds the pertinent view or in cases of libel. See id. (noting that if 
the community finds the communication to be defamatory, the fact that the recipient of the 
libel does not find it to be defamatory will not be controlling).   
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by too small of a minority or is no longer respected by the public, then the 
pertinent imputation is no longer defamatory and, therefore, not within 
the sexual misconduct category of slander per se.33 

Traditionally, the sexual misconduct category was limited to 
imputations of unchastity upon a woman.34 Due to perceived Equal 
Protection Clause issues and an increasing number of successful slander 
per se claims based on imputations of homosexuality, the Restatement 
Second chose to drop the traditional category and replace it with a broader 
category of “serious sexual misconduct.”35 That change was justified and 
has proven prescient as, since that time, an increasing number of courts 
have chosen to extend the category beyond its historical origins.36  

B. Origin and Purpose of the “Unchastity of a Woman” Category 

The phrase “unchastity of a woman” sounds like a relic of the 1800s, 
which is precisely when this category of slander per se originated.37 
Traditionally, courts did not presume damages for slanderous imputations 
of unchastity, and instead held that “where the defamation concerns 
matter merely spiritual . . . as imputing adultery, fornication, or heresy, 
it is no ground of action at common law.”38 Courts across the United States 
refused to recognize an imputation of unchastity as slanderous unless 
either the imputed act was illegal or special damages were proven.39 For 
example, in the 1812 case Boyd v. Brent,40 the plaintiff alleged that his 
wife was called a whore but failed to prove special damages; therefore, the 
South Carolina court dismissed the claim.41 Although many judges 
believed that carving out an exception for claims of imputing unchastity 

                                                      
33  Id.; see, e.g., Albright v. Morton, 321 F. Supp. 2d 130, 136–37 (D. Mass. 2004) 

(holding that imputations of homosexuality are non-defamatory because the minority that 
views homosexual conduct negatively is not a respectable minority). 

34  RESTATEMENT (SECOND) OF TORTS § 574 cmt. b–c (AM. LAW INST. 1977). 
35  Id. § 574 cmt. c. 
36  Some states have even gone so far as to adopt the Restatement’s rule directly from 

the Restatement of Torts. E.g., French v. Jadon, Inc., 911 P.2d 20, 32 (Alaska 1996); Gordon 
v. Boyles, 99 P.3d 75, 79 (Colo. App. 2004); Biondi v. Nassimos, 692 A.2d 103, 106 (N.J. 
Super. Ct. App. Div. 1997). 

37  See Carl V. Bruggeman, Bases of Slander Per Se in Ohio, 15 OHIO ST. L.J. 312, 321 
(1954) (discussing states that made a woman’s  “unchastity” actionable without proof of 
special damages). 

38  THOMAS STARKIE, LAW OF SLANDER, LIBEL, SCANDALUM MAGNATUM, AND FALSE 

RUMORS 14 (Fred B. Rothman & Co. 1997) (1832). 
39  Andrew J. King, Constructing Gender: Sexual Slander in Nineteenth-Century 

America, 13 L. & HIST. REV. 63, 83–84 (1995). 
40  5 S.C.L. (3 Brev.) 241, 241 (1812). 
41  Id. 
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upon a woman was prudent, they often refrained from doing so as they 
saw themselves “confined to declaring what the law is.”42 

In response to courts’ reluctance to create an unchastity category of 
slander per se, many state legislatures enacted statutes creating such a 
category.43 Each state approached the issue somewhat differently. Many 
states enacted statutes that rendered only imputations of unchastity 
against a woman slanderous per se.44 Other states applied the same rule 
to both men and women.45 Most of the statutes passed during this 
movement failed to specify what qualified as unchastity,46 thereby 
providing flexibility in the law but no guidance. Other states specified, 
with varying levels of precision, what accusations of sexual misconduct 
fell within slander per se.47 Indiana’s statute was exceptional as it 
separately listed imputations that were slanderous per se when directed 
toward either a man or women from several imputations that were 
slanderous per se only when directed toward a woman.48 

In other states, the unchastity category arose through the common 
law.  Many judges were faced with plaintiffs accused of unchastity with no 
chance of recovery unless the judge changed the law. Instead of waiting 
for legislative action, some judges felt compelled to provide a remedy.49 

                                                      
42  Id.; see Lisa R. Pruitt, “On the Chastity of Women All Property in the World 

Depends”: Injury from Sexual Slander in the Nineteenth Century, 78 IND. L.J. 965, 986 (2003) 
(“Although they expressed outrage at the rule of law, many judges, particularly those in New 
York, clearly perceived that their hands were tied with respect to changing it.”).  

43  King, supra note 39, at 84–87. 
44  E.g., ALA. CODE § 6-5-181 (Westlaw through Act 2018-579), declared 

unconstitutional by Butler v. Town of Argo, 871 So. 2d 1, 17 (Ala. 2003); MD. CODE ANN., 
CTS. & JUD. PROC. § 3-501 (LexisNexis, through 2018 Regular Session and legislation 
effective January 1, 2019); S.C. CODE ANN. § 15-75-10 (Westlaw through 2018 Act No. 292, 
subject to technical revisions by the Code Commissioner as authorized by law before official 
publication). 

45  E.g., 1837 Ark. Acts 729; CAL. CIV. CODE § 46 (West, Westlaw through Ch. 1016 of 
2018 Reg.Sess., and all propositions on 2018 ballot) (“[C]ommunications . . . which . . . 
(4)Imputes to him impotence or a want of chastity; or (5) Which, by natural consequence, 
causes actual damage.”); 1823 Ill. Laws 82; 1845 Mo. Laws 1011. 

46  E.g., ALA. CODE § 6-5-181 (Westlaw); CAL. CIV. CODE § 46 (Westlaw) ; MD. CODE 

ANN., CTS. & JUD. PROC. § 3-501 (Lexis).  
47  E.g., 1822 Ill. Laws 82 (identifying accusations of fornication and adultery as 

slanderous per se when directed toward a woman); 1813 Ind. Acts 110 (identifying 
accusations of incest, fornication, adultery, and whoredom as slanderous per se when 
directed toward women); 1812 Ky. Acts 183 (W. Gerald, printer to the State 1813) 
(identifying accusation of incest, fornication, and adultery specifically as slanderous per se). 

48  1813 Ind. Acts 110 (allowing for slander per se for men and women in the limited 
cases of imputations of incest and crimes against nature including sodomy and bestiality, 
while imputations of fornication and adultery are identified as slanderous per se only when 
directed toward a woman). 

49  E.g., Sexton v. Todd, Wright 316, 317 (Ohio 1833); see King, supra note 39, at 100–
01 (noting how some paternal judges innovated gender-specific legal rules when traditional 
rules led to egregious results). 
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Ohio, the first state to make such a change, carved out an exception to the 
special damages requirement for imputations of unchastity upon a 
woman.50 Some states like New York, however, chose to pay lip service to 
the special damages requirement, allowing harms including sadness and 
rejection from a public house to qualify as special damages.51 One judge 
went so far as to say that “any damage, however slight, has been held 
sufficient to sustain the action.”52 As the unchastity category became more 
widely recognized throughout America, states that had not yet taken 
action on the subject began accepting the unchastity category through the 
common law as judges observed “the current of modern decisions.”53 Such 
was the case in Iowa, for example.54 

The unchastity category was established for various reasons. First, a 
good reputation, particularly for chastity, was vital to the social success of 
women who, at that time, were expected to marry as virgins and take on 
the responsibilities of domestic life.55 A defamed woman’s reputation may 
be so severely harmed that she would be unable to marry.56 As one Ohio 
judge in 1833 explained, “[w]hen believed, [sexual defamation] places a 
female beyond the pale of society. Seldom seen, they can neither fly from, 
nor outlive the disgrace, but must pine and wither, and live under it, a 
loathed and filthy weed, whose touch is contamination.”57 Additionally, 
once married, a woman was expected to remain faithful or else suffer 
social disgrace.58 Women also were seen as the more delicate of the sexes 
and thus less able to handle the emotional and social impact of such an 
imputation.59 Finally, it was hoped that by allowing recovery in these 
cases, people would be deterred from making such harmful accusations.60  

C. Historical Limitations on the Category 

The criminal conduct category of slander per se was one of the earliest 
categories to gain significant recognition61 and served as the primary 

                                                      
50  See King, supra note 39, at 101. 
51  Id. at 91–92; Pruitt, supra note 42, at 986–87. 
52  Bradt v. Towsley, 13 Wend. 253, 254 (N.Y. Sup. Ct. 1835). 
53  Cox v. Bunker, 1 Morris 269, 271 (Iowa 1844). 
54  Id. 
55  Lawrence M. Friedman, Name Robbers: Privacy, Blackmail, and Assorted Matters 

in Legal History, 30 HOFSTRA L. REV. 1093, 1097–98 (2002); c.f., Pruitt, supra note 42, at 987 
(noting that men usually functioned in the public sphere in areas such as commerce, 
property, and politics).  

56  Friedman, supra note 55, at 1097. 
57  Sexton v. Todd, Wright 316, 321 (Ohio 1833). 
58  Friedman, supra note 55, at 1098; King, supra note 39, at 105. 
59  King, supra note 39, at 101. 
60  Id. 
61  See STARKIE, supra note 38, at 4 (noting that slander per se existed during the 

reign of King Edward); see also King, supra note 39, at 81–83 (discussing Early American 
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limitation on the sexual misconduct category. The Restatement Second 
defines the criminal category as imputations of crimes that are “(a) 
punishable by imprisonment in a state or federal institution, or (b) 
regarded by public opinion as involving moral turpitude.”62 The reasoning 
that guided the rule was logical. One of the original reasons for the rule 
was that an accusation of criminal conduct could, if believed, subject that 
person to criminal investigation if not conviction.63 The second and more 
persuasive reason for the rule was that the criminal code served as a 
reliable measure for judging what conduct society reviled and would 
therefore harm a person’s reputation.64 

This second reason behind the criminal conduct category greatly 
limited the unchastity category. Early American society reflected its 
moral disgust toward sexual deviancy and breaches of fidelity through 
legal proscription,65 which meant most forms of sexual misconduct fell 
under the imputation of criminal conduct category. In some states, 
criminal fornication laws brought imputations of fornication directed 
toward men and women within slander per se,66 but in states where 
fornication was not outlawed, the unchastity of a woman category would 
fill that gap for claims brought by women.67 Because most plaintiffs could 
recover for imputations of sexual misconduct under the criminal conduct 
category, the law would be unnecessarily duplicative if it included those 
same imputations in a broad unchastity category.  

There are two situations in which sexual conduct is illegal, but a 
related imputation is not within the scope of a state’s criminal conduct 
category. First, some states, such as New York, only assume damages for 

                                                      
cases, including one case decided as early as 1789 in New Jersey, holding that an imputation 
of criminal conduct was slanderous per se). 

62 RESTATEMENT (SECOND) OF TORTS § 571 (AM. LAW INST. 1977); see Norris v. 
Hathaway, 561 N.W.2d 583, 586 (Neb. Ct. App. 1997) (applying restatement language); 
Payne v. Tancil, 35 S.E. 725, 725 (Va. 1900) (“a criminal offense involving moral turpitude, 
or which would subject him to an infamous punishment”). 

63  KEETON ET AL., supra note 8, at 788; see STARKIE, supra note 38, at 6 (noting that 
the foundation for this rule of slander per se derived from the disreputation of a person). 

64  KEETON ET AL., supra note 8, at 788–89; STARKIE, supra note 38, at 17; see 
RESTATEMENT (SECOND) OF TORTS § 571 cmt. b (explaining that the defamers conduct must 
be “criminal in character but it is not necessary that, if true, it will subject the other to a risk 
of punishment”). 

65  Friedman, supra note 55, at 1097. 
66  See King, supra note 39, at 74 n.49, 84 (explaining how Early American states had 

fornications statutes that allowed for recovery by men and women, though intended mostly 
to protect women). 

67  See id. at 85 (discussing Kentucky caselaw that did not recognize imputations of 
fornication as slanderous per se because it was only punishable by fine, but an unchastity of 
a woman statute passed by the legislature would provide a remedy in such cases). 



2019] THE SEXUAL MISCONDUCT CATEGORY OF SLANDER PER SE 285 

 

imputations of serious criminal offenses.68  While this limitation is useful 
in avoiding successful slander claims based on accusations of minor crimes 
like jaywalking, it fails to cover sexual misconduct crimes that are not 
harshly punished.69 Those non-serious sexual crimes may, however, fall 
within a separate sexual misconduct category of slander per se. Other 
states have a hybrid rule, requiring that the imputation be of a crime 
“involving either infamous punishment or moral turpitude.”70 This rule 
removes petty crimes from the category while including illegal sexual 
conduct with minor penalties. Second, some courts have made a 
distinction between illegal sexual conduct and labels associated with that 
conduct.71 While some labels like “adulterer” necessitate that the person 
took part in the conduct corresponding with the label,72 other labels of 
sexual preference do not necessitate corresponding conduct to be 
accurate.73 For example, in Donovan v. Fiumara, the court held that 
accusations that the plaintiff was “gay” and “bisexual” were statements of 
sexual preference, not conduct within the scope of North Carolina’s 
sodomy law and, therefore, were not slanderous per se.74 

Another limitation on the sexual misconduct category of slander per 
se was a perception of “male fortitude” and permissiveness of male sexual 
promiscuity. These attitudes prevented some states from adopting a 
gender-neutral statute originally and prevented the category from 
expanding to include men.75 While there are few circumstances in which 
courts expressly mention an expectation of male fortitude, the concept is 
implied by the many comments that emphasize the extreme gravity of 
sexually slandering women and their fragility in response.76 Consider, for 

                                                      
68  Brooker v. Coffin, 5 Johns. 188, 191 (N.Y. Sup. Ct. 1809); Cavallaro v. Pozzi, 814 

N.Y.S.2d 462, 465 (App. Div. 2006). 
69  See, e.g., Brooker, 5 Johns. at 191–92 (holding that prostitution is not a serious 

crime within the scope of slander per se); Cavallaro, 814 N.Y.S.2d at 465 (holding that 
adultery is not a serious crime within the scope of slander per se). 

70  Sullivan v. Choquette, 289 F. Supp. 780, 783 (D. Mass. 1968) (citing Brown v. 
Nickerson, 71 Mass. (5 Gray) 1, 2 (1855)) (applying Massachusetts law); Anderton v. Gentry, 
577 So. 2d 1261, 1263 (Ala. 1991); cf. Gambardella v. Apple Health Care, Inc., 863 A.2d 735, 
741 (Conn. App. Ct. 2005) (applying an identical rule in the context of libel per se). 

71  Moricoli v. Schwartz, 361 N.E.2d 74, 76 (Ill. App. Ct. 1977); Donovan v. Fiumara, 
442 S.E.2d 572, 576 (N.C. Ct. App. 1994); Morrissette v. Beatte, 17 A.2d 464, 464 (R.I. 1941). 

72  Adulterer, WEBSTER’S NEW WORLD COLLEGE DICTIONARY (4th ed. 1999) (“a person 
(esp. a man) guilty of adultery”). 

73  E.g., Homosexual, BLACK’S LAW DICTIONARY (10th ed. 2014) (“1. Of, relating to, or 
characterized by sexual desire for a person of the same sex. 2. Of or related to sexual 
intercourse involving people of the same sex.”). 

74  442 S.E.2d at 576–77. 
75  King, supra note 39, at 70–71. 
76  See Dailey v. Reynolds, 4 Greene 354, 355 (Iowa 1854) (“A female against whom 

the want of chastity is established is at once driven beyond the reach of every courtesy and 
charity of life, and almost beyond the portals of humanity. By common consent, such an 
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example, the following statement by a South Carolina judge in 1831: “The 
delicacy and frangibility of the female character is scarcely realized in 
poetic fancy. The breath of slander withers it in an instant. Touch it and 
it is annihilated.”77 Though statements like this focus on the sensitivity of 
women, there is an implicit contrast of women to men whom society 
expected to be emotionally and socially capable of handling false 
accusations of unchastity.78 Closely related to the concept of male fortitude 
was a general social permissiveness toward male promiscuity. 
Historically, and still to this day, there existed a double standard 
concerning what sexual behavior is permissible for men and women.79 
Although extramarital sex was considered morally wrong by the vast 
majority of the population in Early America, people were more likely to 
overlook such indiscretions by men than by women,80 which carried over 
into sexual slander law.81 While concepts of male fortitude and 
permissiveness of male promiscuity did not have as explicit of an impact 
on sexual slander law as the criminal misconduct category did, they 
explain why many states limited the sexual misconduct category to 
women only.  

II. THE FORCES OF CHANGE 

To the average Twenty-First Century American, the phrase 
“imputing unchastity upon a woman” sounds foreign if not off-putting. 
This formulation of the sexual misconduct category of slander per se had 
to evolve or else fall to its demise as a species ill-adapted to modern 
society. Over the past fifty years, the category has slowly evolved, keeping 
the category alive. The systematic legalization of historically illegal sexual 
                                                      
imputation is everywhere treated as the deepest insult and vilest charge that could be given 
or inflicted upon the victim or her friends, and the bowie knife or the cord must wipe out the 
stain, and punish the offender.”); See Sexton v. Todd, Wright 316, 321 (Ohio 1833).; South 
Carolina v. Brunson, 18 S.C.L. (2 Bail.) 149, 150 (1831). 

77  Brunson, 18 S.C.L. (2 Bail.) at 150. 
78  King, supra note 39, at 97 (citing Terwilliger v. Wands, 17 N.Y. 54, 62–63 (1858) 

(holding that the male plaintiff’s injuries were a result of his own sensitivity to an accusation 
that he frequented the home of an unchaste woman and not from actual harm to his 
reputation)). This expectation of male fortitude revealed itself in other areas of the law as 
well, like breach of promise of marriage claims, which were rarely successful when brought 
by men who were expected to handle being jilted better than women. See Friedman, supra 
note 55, at 1104–05 (explaining that a woman’s feelings were presumed to be more delicate 
than a man’s). 

79  Wendy N. Hess, Slut-Shaming in the Workplace: Sexual Rumors & Hostile 
Environment Claims, 40 N.Y.U. REV. L. & SOC. CHANGE 581, 597–98 (2016). 

80  Friedman, supra note 55, at 1097–99. 
81  See Marion v. Davis, 114 So. 357, 358–59 (Ala. 1927) (holding that a plaintiff 

accused of having “a mighty bad name about running around with young women” and 
“[making] indecent proposals” could not recover under slander per se, in part, because the 
statement, on its face, did not “impute to plaintiff a state of moral delinquency, subjecting 
him to disgrace, ridicule, odium, or contempt”). 
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behavior has opened fertile ground for the category to expand. At the same 
time, however, changing social standards and constitutional law 
developments have contained that growth. A clear understanding of the 
changes the category is undergoing is necessary to project where the 
category should go in the future.  

A. Legalization of Historically Illegal Sexual Behavior 

The most significant force of expansion for the category of sexual 
misconduct is the trend of legalization of historically illegal sexual 
behaviors. Because of this trend, the category of imputation of criminal 
conduct no longer applies to false imputations of adultery, homosexual 
conduct, and other sexual behaviors in many states. A common sentiment 
accompanying the trend of legalization is that although various forms of 
sexual conduct are morally frowned upon by some, laws proscribing them 
“undermine[] respect for the law . . . regulate[] private conduct not 
harmful to others [] and . . . [are] arbitrarily enforced.”82 Therefore, just 
because a sex act is legal does not mean an imputation of that act is no 
longer defamatory. The two largest areas of change in sex laws are 
adultery and homosexual conduct, each of which has resulted in 
significant amounts of case law. Other realms of historically illegal sex 
acts have either been legalized or may be legalized in the future, creating 
even greater potential for growth of the category.  

1. Adultery 

Statutes that criminalized adultery were common as early as the 
American Colonial Period,83 as they were a carryover from English law.84 
As late as the 1960s, a majority of states still had criminal adultery 
statutes.85 Although repeal efforts have often met resistance and failed,86 
only twenty-one states now have criminal adultery statutes.87 Among 

                                                      
82  Lawrence v. Texas, 539 U.S. 558, 572 (2003) (citing MODEL PENAL CODE § 207.5 

comment on Sodomy and Related Offenses (AM. LAW  INST., Tent. Draft No. 4, 1955)). 
83  JoAnne Sweeny, Undead Statutes: The Rise, Fall, and Continuing Uses of Adultery 

and Fornication Criminal Laws, 46 LOY. U. CHI. L.J. 127, 132 (2014). 
84  See WILLIAM BLACKSTONE, BLACKSTONE’S COMMENTARIES ON THE LAWS OF 

ENGLAND Book IV ch. 4, 855–56 (explaining that the punishment for defamation and 
adultery cannot be adultery and defamation themselves in the law although they are both 
punishable offenses). 

85  Sweeny, supra note 83, at 149. 
86  Id. at 170. 
87  Deborah L. Rhode, Why Is Adultery Still a Crime?, LA TIMES (May 2, 2016, 5:00 

AM), http://www.latimes.com/opinion/op-ed/la-oe-rhode-decriminalize-adultery-20160429-
story.html; see Jennifer A. Herold, A Breach of Vows but Not Criminal: Does Lawrence v. 
Texas Invalidate Utah’s Statute Criminalizing Adultery?, 7 J.L. & FAM. STUD. 253, 253 n.5 
(2005) (citing twenty-three state statutes criminalizing adultery, including Colorado and 
New Hampshire statutes that have since been repealed). 
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those states that maintain adultery statutes, an imputation of adultery is 
usually considered slanderous per se as an imputation of simple criminal 
conduct88 or a crime of moral turpitude.89  

As an increasing number of states have repealed their criminal 
adultery statutes, the scope of the sexual misconduct category has grown 
as well. States with unchastity categories that pre-existed the legalization 
of adultery have been quick to categorize adultery as sexual misconduct 
with little to no discussion of social perceptions of adulterers.90 However, 
in states that did not already recognize the category of sexual misconduct, 
courts have required proof of special damages for recovery by an accused 
adulterer, choosing not to include adultery in a new sexual misconduct 
category despite the substantial authority for doing so.91 

There are two exceptions to the standard pattern of legalization of 
adultery and corresponding expansion of the sexual misconduct category. 
First, New York has a criminal adultery statute,92 yet imputations of 
adultery are slanderous per se only under the sexual misconduct 
category.93 New York’s criminal conduct category requires that the 
imputation be of a serious crime,94 and adultery, as a class B 
misdemeanor,95 is not considered a serious crime.96 Therefore, in a state 
like New York, legalization of adultery would not expand the sexual 
misconduct category. Another exceptional situation is found in Sedlak v. 
Lotto.97 In this case, a Connecticut Superior Court held that even though 
adultery was legalized in the state, an imputation of adultery would still 
fall under the criminal conduct category because “adultery still has 

                                                      
88 E.g., Baskin v. Rogers, 493 S.E.2d 728, 730 (Ga. Ct. App. 1997). 
89 Kelly v. Grigsby, 67 Va. Cir. 153, 156 (2005); Ranger v. Goodrich, 17 Wis. 78, 80 

(1863). But see Anderton v. Gentry, 577 So. 2d 1261, 1263–64 (Ala. 1991) (holding that an 
accusation of an extramarital relationship did not sufficiently impute a violation of 
Alabama’s adultery statute to qualify as imputing a crime of moral turpitude under slander 
per se). 

90 McFarland v. McFarland, 684 F. Supp. 2d 1073, 1086–87 (N.D. Iowa 2010) (applying 
Iowa law); City of Fairbanks v. Rice, 20 P.3d 1097, 1107 (Alaska 2000); Gordon v. Boyles, 99 
P.3d 75, 79 (Colo. App. 2004); Sullivan v. Malta Park, 156 So. 1200, 1212–13 (La. Ct. App. 
2014); Parrish v. Allison, 656 S.E.3d 382, 389 (S.C. Ct. App. 2007). 

91 See Marleau v. Truck Ins. Exch., 37 P.3d 148, 155–56 (Or. 2001) (noting that under 
Oregon law, unless the statement falls under slander per se, the plaintiff must prove special 
damages). 

92 N.Y. PENAL LAW § 255.17 (McKinney, Westlaw through L. 2019, chapters 1 to 8). 
93 Gallo v. Alitalia, 585 F. Supp. 2d 520, 550–51 (S.D.N.Y. 2008). 
94 See id. at 550 (holding that adultery is not a serious crime and therefore not 

slanderous per se).   
95 N.Y. PENAL § 255.17 (Westlaw). 
96 Gallo, 585 F. Supp. 2d at 550. 
97 No. CV 92 328128, 1994 WL 685000 (Conn. Super. Ct. Nov. 29, 1994). 
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serious consequences under other laws.”98 While this decision does not 
follow the letter of the law, the purpose of the criminal conduct category 
is furthered. If there are other laws with negative consequences arising 
from adultery, a false accusation could harm the plaintiff legally, and 
those other non-criminal laws still express the public’s negative attitude 
toward adultery. 

2. Homosexual Conduct 

Of all the sexual conduct to enter the sexual misconduct category, 
homosexual conduct is by far the most controversial.99 Historically, most 
states had a criminal anti-sodomy statute.100 In fact, all fifty states had 
adopted anti-sodomy statutes, until 1961 when states began legalizing 
such activity.101 As states progressively legalized homosexual conduct, 
they were confronted with deciding how it fit within slander law. For a 
time, many states maintained anti-sodomy laws, resulting in cases like 
Plumley v. Landmark Chevrolet, Inc.,102 decided in 1997, that still placed 
homosexual conduct within the imputation of criminal conduct 
category.103 However, after the Supreme Court’s 2003 decision in 
Lawrence v. Texas,104 which held that anti-sodomy laws were 
unconstitutional,105 all states were forced to determine whether an 
imputation of homosexual behavior would still be considered slanderous 
per se.106  

                                                      
98 Id. at *3; see also Lamson v. Farrow, No. NNHCV084029172S, 2012 WL 335853, at 

*3 (Conn. Super. Ct. Jan. 10, 2012) (quoting Sedlack, 1994 WL 685000, at *3). 
99 Of the few commentators that have discussed the sexual misconduct category of 

slander per se in depth, most focus on imputations of homosexuality. E.g., Bunker, supra 
note 27, at 581, 587–88; Randy M. Fogle, Is Calling Someone “Gay” Defamatory?:  The 
Meaning of Reputation, Community Mores, Gay Rights, and Free Speech, 3 L. & SEXUALITY 
165 (1993); Haven Ward, “I’m Not Gay, M’Kay?”: Should Falsely Calling Someone a 
Homosexual Be Defamatory?, 44 GA. L. REV. 739 (2010).  

100 Bowers v. Hardwick, 478 U.S. 186, 192–93 (1986), overruled by Lawrence v. Texas, 
539 U.S. 558, 578 (2003). 

101 Id. at 193–94. 
102 122 F.3d 308 (5th Cir. 1997). 
103 Id. at 310–11. 
104 539 U.S. 558 (2003). 
105 Id. at 578. 
106 Some courts have considered whether imputations of homosexual conduct fall 

under the category of slander per se for imputations affecting someone in their business or 
trade. Generally, however, courts have chosen not to do so. E.g., Hayes v. Smith, 832 P.2d 
1022, 1026 (Colo. App. 1991); Buck v. Savage, 323 S.W.2d 363, 368–69 (Tex. Civ. App. 1959). 
Because of decisions such as these, post-legalization imputations of homosexual conduct 
have been considered slander per se only under a sexual misconduct category. 
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One option available to states was simply to integrate homosexual 
conduct into the general category of sexual misconduct.107 In Schomer v. 
Smidt,108 a California court of appeals held that an imputation of lesbian 
conduct fell within the unchastity category.109 The court reasoned that “a 
homosexual or heterosexual act could be proper, legal and questionably 
‘moral.’”110 The court did not rely on much precedent in making its ruling, 
citing only a single British case in support of its core reasoning.111 
However, assuming that an accusation of homosexual conduct is 
defamatory, the court made the logical decision of placing such an 
imputation in the pre-existing sexual misconduct category.112 

New York took a different approach. While its unchastity of a woman 
category could accommodate lesbian conduct, homosexual male conduct 
would be left behind. Instead of expanding the unchastity category to 
include men, however, New York courts created a fifth category of slander 
per se: imputations of “homosexual behavior.”113 The court decided to 
create this new category based in part on the Restatement Second of Tort’s 
recognition of emerging caselaw that held imputations of homosexual 
conduct as slanderous per se.114 This fifth category was short lived, 
however, as the later decision of Yonaty v. Mincolla115 explicitly eliminated 
it by holding that imputations of homosexuality cannot be slanderous per 
se.116 

These cases are striking in that they wrestle with homosexual 
behavior as a category altogether distinct from other conduct already 
within the sexual misconduct category. Homosexual conduct could easily 
have been placed under the general categories of fornication or adultery,117 
which definitionally make no distinction based upon the gender of the 
participants.118 Additionally, before gay marriage was recognized by state 

                                                      
107 Schomer v. Smidt, 170 Cal. Rptr. 662, 666 (Ct. App. 1980), disapproved of on other 

grounds by Miller v. Nestande, 237 Cal. Rptr. 359, 364 n.7 (Ct. App. 1987); Nazeri v. Mo. 
Valley Coll., 960 S.W.2d 303, 312 (Mo. 1993) (en banc).  

108 170 Cal. Rptr. at 662. 
109 Id. at 666. 
110 Id. 
111 Id. (citing Kerr v. Kennedy [1942] 1 KB 409).  
112 Id. 
113 Privitera v. Town of Phelps, 435 N.Y.S.2d 402, 404 (App. Div. 1981), abrogated on 

other grounds by Liberman v. Gelstein, 605 N.E.2d 344, 347 (N.Y. 1992). 
114 Id. 
115 945 N.Y.S.2d 774, 776 (App. Div. 2012). 
116 Id.  
117 See supra note 112 and accompanying text. 
118 Adultery, BLACK’S LAW DICTIONARY (10th ed. 2014) (“Voluntary sexual intercourse 

between a married person and someone other than the person’s spouse.”); Fornication, 
BLACK’S LAW DICTIONARY (10th ed. 2014) (“Voluntary sexual intercourse between two 
unmarried persons.”). 
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law or later by Obergefell v. Hodges,119 which decided homosexual 
marriage is a constitutional right,120 there was no such thing as 
homosexual conduct within marriage. Therefore, every act of homosexual 
conduct was necessarily either adultery or fornication. The homosexual 
nature of sexual conduct was simply a sub-classification of conduct 
already within sexual misconduct.   

3. Other Miscellaneous Illegal Sexual Behavior 

While adultery and homosexual conduct are the two most significant 
sexual behaviors that have been legalized recently, courts have had to 
address other sexual behaviors that have been legalized. Some behaviors 
may yet be legal in the future, further adding to the sexual misconduct 
category. Examples of behaviors that have or may fall within the sexual 
misconduct category include pedophilia, prostitution, bestiality, and 
incest. 

Pedophiles are some of the most reviled people in America. However, 
pedophilia alone is not illegal, though the act of sexually molesting a child 
is illegal.121 The sexual molestation of children is and, for the indefinite 
future, will continue to be illegal and thus fall under the imputation of 
criminal conduct category of slander per se.122 However, other behaviors 
associated with pedophilia are not necessarily illegal. For example, while 
child pornography is illegal and not constitutionally protected,123 
simulated child pornography is constitutionally protected.124 Therefore, 
pedophiles can satiate their desires within the bounds of the law and yet 
still be subject to social ostracism. Imputations of these legal pedophilic 
behaviors should fall within the sexual misconduct category. Another 
issue arises due to the nature of pedophilia. Because a pedophile is 
someone who is sexually attracted to children, a general imputation of 
pedophilia does not necessarily impute conforming criminal conduct or 

                                                      
119 135 S. Ct. 2584 (2015). 
120 Id. at 2604–05. 
121 Lippy v. Benson, 622 S.E.2d 385, 387–88 (Ga. Ct. App. 2005) (describing the crime 

of molestation); see Pedophilia, BLACK’S LAW DICTIONARY (10th ed. 2014) (“A sexual disorder 
consisting in the desire for sexual gratification by molesting children, esp. prepubescent 
children.”). 

122 See Benson, 622 S.E.2d at 388 (holding that the defendant did not accuse the 
plaintiff of molesting a child but that such an accusation would be slanderous per se as 
imputation of a crime). 

123 See Sexual Exploitation of Children, 18 U.S.C.A. § 2251 (2018) (federal child 
pornography criminal statute); New York v. Ferber, 458 U.S. 747, 764 (1982). 

124 See Ashcroft v. Free Speech Coal., 535 U.S. 234, 256 (2002) (holding that an 
expanded federal prohibition on child pornography that included simulated child 
pornography was overbroad because it limited lawful speech).  
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even legal sexual misconduct.125 This distinction is important because of 
the reluctance of many courts to hold an imputation as slanderous per se 
under the criminal category if the statement is not specific enough to 
constitute a violation of a criminal statute.126 Therefore, unless courts 
include general imputations of pedophilia within the sexual misconduct 
category, such an imputation could result in the surprising situation of a 
plaintiff facing greater difficulty in recovering for a general imputation of 
pedophilia than a specific imputation of adultery. 

Even prostitution has fallen within the scope of the sexual 
misconduct category. Prostitution is, and has been, illegal through much 
of American history.127 Therefore, cases as far back as 1809 have held that 
accusing someone of prostitution constitutes slander per se under the 
criminal category.128 While prostitution is still illegal in almost the entire 
United States, it is legal in counties in Nevada with a population of less 
than 700,000 people.129 Though prostitution is currently illegal in Las 
Vegas and larger counties,130 it was, and still is, legal in many counties in 
Nevada, giving rise to Crellin v. Thomas.131 The court in that case, though 
predominantly focused on the defense of truth,132 held that an accusation 
that the plaintiff “worked in a house of prostitution” would constitute an 
imputation of unchastity.133 Cases of this kind may become more common 
as the movement to legalize prostitution gains support.134 In fact, in a 

                                                      
125 Pedophile, BLACK’S LAW DICTIONARY (10th ed. 2014) (“Someone who engages in 

pedophilia; specif., someone who is sexually attracted to children.”); Margo Kaplan, Opinion, 
Pedophilia: A Disorder, Not a Crime, N.Y. TIMES (Oct. 5, 2014), 
https://www.nytimes.com/2014/10/06/opinion/pedophilia-a-disorder-not-a-crime.html 
(“[There is a] misconception that pedophilia is the same as child molestation. One can live 
with pedophilia and not act on it. Sites like Virtuous Pedophiles provide support for 
pedophiles who do not molest children and believe that sex with children is wrong.”). 

126  Moricoli v. Schwartz, 361 N.E.2d 74, 76 (Ill. App. Ct. 1977); Donovan v. Fiumara, 
442 S.E.2d 572, 576 (N.C. Ct. App. 1994); Morrissette v. Beatte, 17 A.2d 464, 464 (R.I. 1941). 

127 Timothy J. Gilfoyle, Prostitution, in THE READER’S COMPANION TO AMERICAN 

HISTORY 875, 875–76 (Eric Foner & John A. Garraty eds., 1991). 
128 Brooker v. Coffin, 5 Johns. 188, 191–92 (N.Y. Sup. Ct. 1809); see supra notes 61–65 

and accompanying text. 
129 NEV. REV. STAT. § 244.345 (2017); Michael Martinez, What to Know About Nevada’s 

Legal Brothels, CNN (Oct. 19, 2016, 6:50 AM), http://www.cnn.com/2015/10/14/us/lamar-
odom-nevada-brothels/index.html. 

130 Martinez, supra note 129. 
131 247 P.2d 264 (Utah 1952). 
132 Id. at 265–66. 
133 Id. at 264. 
134 See generally Global Movement Votes to Adopt Policy to Protect Human Rights of 

Sex Workers, AMNESTY INT’L (Aug. 11, 2015, 5:00 PM), 
https://www.amnesty.org/en/latest/news/2015/08/global-movement-votes-to-adopt-policy-to-
protect-human-rights-of-sex-workers/ (discussing Amnesty International’s adoption of a 
resolution to “develop a policy that supports the full decriminalization of all aspects of 
consensual sex work”) [hereinafter Global Movement]. 
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recent poll, forty percent of Americans think prostitution should be 
legal.135 The motive behind this movement is predominantly to protect 
prostitutes and regulate the industry,136 and most Americans still think 
prostitution is immoral,137 meaning an imputation of prostitution will 
likely remain defamatory. 

Courts have held that imputations of both incest and bestiality138 are 
slanderous per se under the imputation of criminal conduct category, 
although little caselaw exists for either imputation.139 Incestuous sexual 
conduct is legal in some states, provided that it is between consenting 
adults,140 presenting the possibility that incest can fall within the sexual 
misconduct category instead of the criminal category in some cases. 
Additionally, five states do not have laws against bestiality.141 It is 
possible that more states will allow incest and bestiality. Movements exist 
to legalize both in the United States,142 and twenty European countries 

                                                      
135 Emily Crockett, Poll: Women Have Harsher Attitudes Toward Prostitution than 

Men, VOX (Mar. 11, 2016, 11:40 AM), https://www.vox.com/2016/3/11/11203740/prostitution-
legal-men-women-poll. 

136 See Global Movement, supra note 134 (discussing policies adopted by Amnesty 
International for the purpose of protecting protstitutes from exploitation).  

137 See Crockett, supra note 135 (stating that sixty-five percent of women and forty-
seven percent of men “think working as a prostitute is morally wrong”). 

138 This discussion addresses the act of bestiality, not zoophilia. Zoophilia would fall 
within the scope of the “imputation of labels associated with illegal sexual conduct” principle 
addressed infra Part III.C. A general imputation of zoophilia presents the same challenges 
as pedophilia, as was discussed in supra notes 122–126 and in the accompanying text, 
because zoophilia only necessitates sexual desire, not conduct, and not all zoophilic conduct 
is illegal. 

139 E.g., Kennedy v. Gifford, 19 Wend. 296, 298, 301 (N.Y. Sup. Ct. 1838) (holding that 
an accusation that a woman committed bestiality was slanderous per se); Kroh v. Kroh, 567 
S.E.2d 760, 766–67 (N.C. Ct. App. 2002) (holding that an accusation that the defendant’s 
husband had sex with the family dog was slanderous per se); Rea v. Harrington, 2 A. 475, 
479 (Vt. 1885) (holding that an accusation that the plaintiff fathered a child with his 
daughter is slanderous per se). 

140 See NAT’L DISTRICT ATTORNEYS ASS’N, STATUTORY COMPILATION REGARDING 

INCEST STATUTES 65, 71, 75 (2013), https://ndaa.org/wp-content/uploads/Incest-Statutes-
2013.pdf (listing incest laws in every state, several of which have laws against incestuous 
marriage but do not have a statute against consensual incestuous sexual conduct between 
adults). 

141 Rebecca F. Wisch, Table of State Animal Sexual Assault Laws, ANIMAL LEGAL & 

HIST. CTR. (2017), https://www.animallaw.info/topic/table-state-animal-sexual-assault-laws.  
142 See Antonio M. Haynes, The Bestiality Proscription: In Search of a Rationale, 21 

ANIMAL L. 121, 150 (2014) (arguing that blanket proscription of bestiality should be 
abandoned for a context-based rule that allows for non-harmful, consensual bestiality); 
Callie Beusman, “Why Can’t I Consent to Sex with My Brother?”: On Genetic Sexual 
Attraction, VICE (June 30, 2016, 2:15 PM), https://broadly.vice.com/en_us/article/wjeq44/why 
-cant-i-consent-to-sex-with-my-brother-on-genetic-sexual-attraction (arguing that incest 
should be legalized, in part because “we already have laws to protect people from sexual 
assault and coercion – regardless of whether they’re related”). 
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currently allow incest.143 Although neither movement is sufficiently large 
to effect change at this time, legalization of one or both behaviors could 
occur in the foreseeable future. If legalization does occur, the sexual 
misconduct category will continue to expand to include those imputations. 

B. Changing Social Standards 

The greatest force causing a contraction in the sexual misconduct 
category is the change in society’s attitudes toward various sexual 
behaviors. Public opinion greatly influences slander law by redefining 
what groups are respectable minorities regarding the defamatory nature 
of an imputation. From the Sexual Revolution of the 1960s and 70s to the 
more modern LGBTQ rights movement, America’s attitudes toward sex 
have changed significantly, and the sexual misconduct category of slander 
per se will change along with those attitudes.144 

New York’s fifth category of slander per se for imputations of 
homosexual behavior presents a good example of the influence of changing 
social standards. The category was acknowledged as late as 2001,145 and 
for a time, it was not easily disputed. In Matherson v. Marchello,146 the 
court discussed the defamatory nature of imputations of homosexual 
behavior, albeit in the context of libel.147 The court reasoned that “[r]ightly 
or wrongly, many individuals still view homosexuality as immoral. Legal 
sanctions imposed upon homosexuals in areas ranging from immigration 
to military service have recently been reaffirmed.”148 The court even cited 
a 1983 Gallup poll in support of its argument.149 Applying the court’s logic 
to slander, an imputation of homosexual conduct would be defamatory in 
that context, as well. The court was right in relying on negative public 
opinion and negative legal repercussions since both are strong indicators 
that the imputation is defamatory.  

In 2012, a New York appellate court abandoned the category of 
imputations of homosexual behavior.150 In Yonaty v. Mincolla, the 
defendant republished a rumor that the male plaintiff was either “gay or 

                                                      
143 Y. Carson Zhou, The Incest Horrible: Delimiting the Lawrence v. Texas Right to 

Sexual Autonomy, 23 MICH. J. GENDER & L. 187, 201 (2016).  
144 See generally Sally Kohn, Opinion, The Sex Freak-Out of the 1970s, CNN (July 21, 

2015, 6:27 PM), http://www.cnn.com/2015/07/21/opinions/kohn-seventies-sexual-
revolution/index.html (discussing the sexual revolution and emergence of the LGBTQ rights 
movement and its lasting impact). 

145 See Tourge v. City of Albany, 727 N.Y.S.2d 753, 755 (App. Div. 2001) (including the 
category of imputations of homosexual behavior in its list of imputations that are slanderous 
per se), overruled by Yonaty v. Mincolla, 945 N.Y.S.2d 774, 776–77 (N.Y. 2012).  

146 Matherson v. Marchello, 473 N.Y.S.2d 998 (App. Div. 1984). 
147 Id. at 1004.  
148 Id. at 1005 (citations omitted). 
149 Id. 
150 Yonaty, 945 N.Y.S.2d at 777. 
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bisexual” in hopes that the plaintiff’s girlfriend would hear the rumor.151 
The court reasoned that although New York precedent recognized 
imputations of homosexual behavior as slanderous per se, society had 
changed too significantly to continue applying that rule.152 The court 
acknowledged that American law was moving toward greater recognition 
of homosexual rights.153 The court specifically cited Lawrence v. Texas,154 
in which the Supreme Court invalidated sodomy statutes,155 and New 
York’s Marriage Equality Act, which legalized homosexual marriage,156 as 
support for its reasoning.157 The significant change in social attitudes 
toward homosexual conduct was also cited as support for this decision.158 
The court stated that “it cannot be said that current public opinion 
supports a rule that would equate statements imputing homosexuality 
with accusations of serious criminal conduct or insinuations that an 
individual has a loathsome disease.”159 Therefore, the court held that 
plaintiffs must prove special damages to recover for imputations of 
homosexuality.160 

In the less than thirty years between Matherson and Yonaty, the 
public’s opinion of homosexuality changed drastically. It is undeniable 
that negative opinions of homosexual conduct are on the decline and now 
constitute a minority view. In fact, according to a 2016 Pew Research Poll, 
sixty-three percent of Americans approve of homosexual conduct.161  
Additionally, anti-discrimination statutes, as acts of the representatives 
of the people, are an objective measure of whether the public approves of 

                                                      
151 Id. at 776.  
152 Id. at 777–79. 
153 Id. at 777–78. 
154 Id. at 777. 
155 539 U.S. 558, 578–79 (2003). 
156 N.Y. DOM. REL. LAW § 10-a (McKinney, Westlaw current through L. 2019,               

chs. 1–10). 
157 Yonaty, 945 N.Y.S.2d at 777–78. 
158 Id. at 778.  
159 Id. at 779.  
160 Id. Strangely, the court in this case failed to address the court’s rationale in Gallo 

v. Alitalia in which the unchastity of a woman category was expanded to include imputation 
against a man as well. Gallo v. Alitalia, 585 F. Supp. 2d 520, 550 (S.D.N.Y. 2008). If the court 
in Yonaty had recognized this expansion, an imputation of homosexuality would fall under 
that unchastity category unless the court held imputations of homosexuality were non-
defamatory as a matter of law. By ignoring Gallo, the court could hold that imputations of 
homosexuality were slanderous per quod. Yonaty, 945 N.Y.S.2d at 779. At the very least, 
Yonaty should have confronted the reasoning of Gallo.  

161 Hannah Fingerhut, Support Steady for Same-Sex Marriage and Acceptance of 
Homosexuality, PEW RES. CTR. (May 12, 2016), http://www.pewresearch.org/fact-
tank/2016/05/12/support-steady-for-same-sex-marriage-and-acceptance-of-homosexuality/. 
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that class or its related behaviors, and the court in Yonaty was right in 
relying upon them.162 

Although the defamatory nature of an imputation “is not a question 
of a majority vote,”163 polling data can help a court determine whether an 
imputation is defamatory. First, polling data can simplify the 
determination if a clear majority of the public has a negative opinion of 
the imputed conduct. Public opinion polling on opinions of adultery 
provides a good example of this. A huge majority of the population believes 
that adultery is morally wrong, so there is no need to question whether 
that view is held by a substantial and respected minority.164 Second, 
polling data can show quantifiably how substantial of a minority holds the 
relevant opinion. For example, as of a 2007 Pew Research poll, thirty-eight 
percent of Americans believed that premarital sex is always or almost 
always wrong.165 While this polling data does not resolve the issue of 
whether this minority view is held by a respectable group, the data does 
show that the opinion is held by a substantial minority. Third, polls can 
also reveal how the majority views minority opinions. For example, while 
most Americans believe homosexuality is morally permissible,166 the poll 
does not address whether this majority respects the opposite minority 
view. Properly designed research polling could answer such a question 
and help courts in making the controversial decision of whether a minority 
is respectable.  

C. First Amendment and Equal Protection Concerns 

Changes in constitutional law have greatly limited slander law. The 
law of defamation places limitations on permissible speech and, therefore, 
raises doubts as to how the law of slander can coexist with First 
Amendment free speech protection. Furthermore, a category of slander 
per se that applies solely to women appears to be impermissible unequal 
treatment on the basis of sex.167  

                                                      
162 Yonaty, 945 N.Y.S.2d at 778. 
163 Peck v. Tribune Co., 214 U.S. 185, 190 (1909). 
164 See Frank Newport & Igor Himelfarb, In U.S., Record-High Say Gay, Lesbian 

Relations Morally OK, GALLUP (May 20, 2013), http://news.gallup.com/poll/162689/record-
high-say-gay-lesbian-relations-morally.aspx (finding that, as of 2013, only six percent of 
Americans believe that adultery is morally acceptable). 

165 Russell Heimlich, Say Premarital Sex Is Wrong, PEW RES. CTR. (Aug. 13, 2007), 
http://www.pewresearch.org/fact-tank/2007/08/13/say-premarital-sex-is-wrong/. 

166 See Fingerhut, supra note 161 (stating that most people think that homosexuality 
should be accepted by society). 

167 See RESTATEMENT (SECOND) OF TORTS § 574 cmt. c (AM. LAW INST. 1977) 
(“Constitutional requirements as to equality of treatment between the sexes may affect the 
holdings that an imputation of unchastity for a woman is slanderous per se while a similar 
imputation for a man is not.”). 
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The Supreme Court has made multiple significant First Amendment 
decisions that have placed increasingly stringent requirements for 
defamation actions, thereby reducing the number of viable slander per se 
claims. First, New York Times v. Sullivan168 and its successors require 
defamation plaintiffs to prove some level of fault to recover.169 In Gertz v. 
Robert Welch, Inc.,170 the Court held that defamation plaintiffs cannot 
recover presumed damages unless they first prove that the defendant 
acted with actual malice—knowledge of falsity or reckless disregard for 
the truth.171 While this rule appeared to apply in all defamation cases,172 
in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., the Court narrowed 
the application of Gertz to defamation claims brought by private parties 
on matters of legitimate public interest.173 Therefore, unadulterated 
slander per se survived in purely private defamation cases,174 while 
plaintiffs who are of public interest must prove actual malice to recover 
presumed damages.175 Because of these decisions, plaintiffs often face 
additional difficulties in bringing a successful slander per se claim. 

While the Supreme Court’s First Amendment decisions have greatly 
influenced the scope of slander law, the Court has not addressed whether 
the unchastity of a woman formulation of slander per se violates the Equal 
Protection Clause. Therefore, states have come to diverse results in 
answering that question for themselves. Three cases display some of the 
options available to courts in making this constitutional judgment call. 

The first case that addressed the constitutionality of the category was 
Wardlaw v. Peck.176 In that case, the South Carolina Court of Appeals held 
that the state’s “Imputation of want of chastity to female” statute177 did 
not violate the Equal Protection Clause.178 The court based its judgment 
on two principles. First, the court reasoned that the statute neither 

                                                      
168 376 U.S. 254 (1964). 
169 See Curtis Pub. Co. v. Butts, 388 U.S. 130, 155 (1967) (holding that public figures 

suing for defamation must prove “highly unreasonable conduct constituting an extreme 
departure from the standards of investigation and reporting ordinarily adhered to by 
responsible publishers”); Sullivan, 376 U.S. at 279–80 (requiring proof of actual malice or 
reckless disregard for the truth in defamation cases brought by public officials).  

170 418 U.S. 323 (1974). 
171 Id. at 349. 
172 Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 772 (1985) 

(White, J., concurring). 
173 Id. at 756–57, 763 (majority opinion). 
174 Id. at 761. At least in the state of Kansas, courts refuse to recognize slander per se 

because of state court decisions based on Gertz that were made before Dun & Bradstreet. 
Zoeller v. Am. Family Mut. Ins. Co., 834 P.2d 391, 393, 395 (Kan. Ct. App. 1992).  

175 Gertz, 418 U.S. at 348–49. 
176 318 S.E.2d 270, 275 (S.C. Ct. App. 1984). 
177 S.C. Code Ann. § 15-75-10 (West, Westlaw current through 2018 Act No. 292). 
178 Wardlaw, 318 S.E.2d at 277–78. 
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allowed nor forbade men from recovering under slander per se for an 
imputation of unchastity; therefore, a man could potentially recover under 
a theory of slander per se through the common law.179 Second, the court 
recognized that the legislature enacted the statute to remedy the 
traditional common law rule, which denied recovery to women for failure 
to prove special damages in sexual slander cases.180 Because no case had 
arisen in South Carolina in which a man was denied recovery for failure 
to prove special damages in a sexual slander case, the common law did not 
clearly deny men equal protection of the law.181 Because the plaintiff was 
a woman, the court did not have to carve out a common law exception at 
that time.182 However, the court noted that, if faced with a man suing for 
sexual slander, they would expand the common law rule to include men 
because of the sensitive nature of sexual slander and the limited likelihood 
that any such plaintiff could prove special damages.183 

In Gallo v. Alitalia,184 the Federal District Court for the Southern 
District of New York faced a different situation.185 The plaintiff was a man 
accused of adultery, and the applicable rule was a common law category 
of slander per se for imputations of unchastity of a woman.186 The court 
avoided addressing the potentially complex constitutional question by 
simply expanding the category to include men as well as women.187 The 
court cited precedent that expanded a similar unchastity rule to include 
male libel plaintiffs.188 The court also relied on the canon that 
constitutional questions ought to be avoided if possible, and expanding the 
law was a simple solution to the problem.189 While the court did not 
explicitly say so, its decision accorded with the modern rationale behind 
the rule; the difficulty of proving special damages for sexual slander and 
the sensitivity of the subject matter apply to both men and women.190  

                                                      
179 Id. at 277. 
180 Id.; see Boyd v. Brent, 5 S.C.L. (3 Brev.) 241 (1812) (discussing the traditional 

common law rule). 
181 Wardlaw, 318 S.E.2d at 278. 
182 Id. at 271. 
183 Id. at 278. 
184 585 F. Supp. 2d 520 (S.D.N.Y. 2008). 
185 Id. at 550. 
186 Id.  
187 Id. 
188 Id. (citing Rejent v. Liberation Publ’ns, Inc., 611 N.Y.S.2d 866 (App. Div. 1994)). 
189 Id. at 550–51. 
190 See Wardlaw v. Peck, 318 S.E.2d 270, 278 (S.C. Ct. App. 1984) (“Surely, a man’s 

reputation for decency and honor is no less dear to him than is a woman’s to her. . . . To 
impose on plaintiffs of either sex an antiquated rule requiring special damages . . . would 
foreclose the jury from making that judgment in virtually every case.”). But see Sauerhoff v. 
Hearst Corp., 388 F. Supp. 117, 125 (D. Md. 1974) (denying a male plaintiff recovery for an 
imputation of adultery for failure to allege special damages because the unchastity of a 
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On the other end of the spectrum from Gallo is Butler v. Town of 
Argo.191 In that case, the Supreme Court of Alabama held that Alabama’s 
sexual slander statute was an unconstitutional violation of the Equal 
Protection Clause.192 The statute in question, like those in many other 
states, applied only to imputations of unchastity upon a woman.193 The 
court did little analysis of the constitutionality of the law, and instead 
relied on Ivey v. State,194 a decision invalidating a criminal defamation 
statute that applied to imputations of unchastity upon a woman.195 In Ivey, 
the Supreme Court of Alabama held that the statute was unconstitutional 
but did so largely on the basis of First Amendment fault requirements 
from cases like New York Times v. Sullivan, rather than an Equal 
Protection Clause analysis.196 Ultimately, the court in Butler could have 
dealt with the case similarly to Wardlaw. The plaintiff in Butler was a 
woman,197 so the statute clearly applied to her, and any necessary 
accommodation to the common law for a male plaintiff could be made later 
down the road, just as the court contemplated in Wardlaw.  

A statute or common law rule allowing for presumed damages only 
for female sexual slander plaintiffs is untenable in the long term. 
Although courts can and ought to keep the rule alive so long as claims are 
brought by female plaintiffs, eventually, a male will seek recovery on the 
same basis. On the one hand, if a claim is brought under a common law 
category of slander per se, the solution is simple: extend the category to 
include men and women as New York did in Gallo and avoid the problem 
entirely. On the other hand, if a claim is brought under an unchastity of a 
woman statute, the court should respect the language of the statute and 
not try to justify expanding its meaning to include men. The court can still 
avoid an equal protection problem by using the logic of Wardlaw—that so 
long as a man is not precluded from advancing a theory of slander per se 
under the common law, there is no equal protection issue.198 Courts placed 
in this situation certainly would have sufficient persuasive authority 

                                                      
woman category of slander per se is a reasonable classification due to the view that “the 
reputation of a woman accused of adultery or unchastity is more likely to be scarred than 
that of a similarly impugned male”), vacated on other grounds by Sauerhoff v. Hearst Corp., 
538 F.2d 588, 592 (4th Cir. 1976). 

191 871 So. 2d 1 (Ala. 2003). 
192 Id. at 17. 
193 Ala. Code § 6-5-181 (West, Westlaw current through Act 2018-579) (“Any words 

written, spoken, or printed of any woman falsely imputing to her a want of chastity are 
actionable without proof of special damages.”), invalidated by Butler, 871 So. 2d at 17. 

194 Butler, 871 So. 2d at 17 (quoting Ivey v. State, 821 So. 2d 937, 945 (Ala. 2001), 
overruled on other grounds by Ex parte Bell, 978 So. 2d 33, 35 (Ala. 2007)). 

195 Ivey, 821 So. 2d at 939. 
196 Id. at 945–46. 
197 Butler, 871 So. 2d at 17. 
198 See supra notes 176–183 and accompanying text. 
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supporting such an expansion of the common law. This approach is what 
the court in Butler could have and should have done.199  

III. REFORM RATIONALES AND RECOMMENDATIONS 

The future of the sexual misconduct category of slander per se is 
unclear. The competition among the forces of legalization of historically 
illegal sex acts, liberalization of social standards, and constitutional law 
issues may result in the category’s demise or evolution into something 
very different than its female unchastity origins. To maintain a stable and 
useful sexual misconduct category, a few reforms should be made by 
legislatures and courts.  

A. Avoid Manipulation to Serve Social Change 

The fundamental function of defamation law is to protect people from 
“invasion of the interest in reputation and good name.”200 Logically, the 
primary policy goals of defamation are, therefore, (1) to compensate those 
who are harmed by those who abuse their right to free speech and (2) to 
deter such abuse.201 However, some courts and commentators have 
seemingly forgotten these primary policies and instead wish to use 
defamation law to further an anti-discrimination policy. The prime 
example of this disposition is the effort to render imputations of 
homosexuality non-defamatory.202 Some of those same individuals, 
however, justify doing so based upon individual moral judgments that 
ought not steer defamation law. If a court or legislature decides that 
imputations of homosexual conduct are non-defamatory, that decision 
should be made for the right reasons.  

1. Anti-Discrimination Public Policy 

One of the justifications for rendering imputations of homosexuality 
non-defamatory is that the law’s recognition of homophobic views is 
contrary to the public policy against discrimination.203 For example, one 

                                                      
199 The only situation where this method of avoiding an Equal Protection Clause issue 

theoretically would not be possible would be the case of a statute like Indiana’s repealed 
sexual slander statute. 1813 Ind. Acts 110. That statute recognized a broad category of 
female sexual slander imputations, while only recognizing a few select imputations as 
slander per se when directed toward male plaintiffs. Id. The clear intent of the legislature 
was to exclude men from the broad protections provided to women. This exclusion would 
prevent a court from providing a contrary rule under the common law. Id.  

200 KEETON ET AL., supra note 8, at 771. 
201 See RESTATEMENT (SECOND) OF TORTS § 623 (AM. LAW INST. 1977) special note 

(discussing the functions of defamation); King, supra note 39, at 101 (discussing the purpose 
of deterring such abuse).  

202  See infra note 203. 
203 See Fogle, supra note 99, at 176 (“[A]llowing a person to recover in such a 

defamation action would contradict public policies to treat people equally regardless of 
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commentator argues that “the standard definition [of defamation] 
recognizes as defamatory statements that stigmatize innocent classes of 
persons and thus perpetuate and approve that stigma.”204 That same 
commentator goes so far as to suggest that “imputations involving 
immutable characteristics or involuntary status should not be recognized 
as carrying any defamatory meaning whatsoever.”205 If a court is to deny 
recovery to a harmed plaintiff—thereby failing to further one of the 
primary policies of defamation law—to reduce discrimination, there ought 
to be a strong basis to believe that the reform will actually achieve its 
purpose. If not, then refusing recovery to a harmed plaintiff solely to serve 
this policy would seem inherently unjust. 

How would rendering imputations of homosexual conduct non-
defamatory reduce discriminatory behavior? Commentators who advocate 
this policy provide no clear answer. The LGBTQ community is not a party 
to the case, so there would be no direct impact on them, regardless of how 
the judge decides the case. The plaintiff alleging harm may have negative 
views of homosexuals, but denying the plaintiff recovery is not likely to 
reform that person’s point of view. Furthermore, the recipients of the 
slanderous statement who hold a discriminatory viewpoint are not parties 
to the case either, so regardless of the judge’s decision, their opinions will 
remain unchanged. Therefore, because discrimination will not be reduced 
in any way, homosexuals or any other comparable class would not receive 
any substantive benefit from a change in the law. 

Contrary to the goal of reducing discrimination, rendering 
imputations of homosexuality as non-defamatory may actually increase 
discriminatory behavior toward homosexuals.206 If the defendant who 
publishes the statement holds a negative view of homosexuality, by 
rendering the imputation non-defamatory, the defendant is thereby 
vindicated for his use of the statement as an insult. Gallo v. Alitalia 
presents a good example of this potential.207 The defendant told the 
plaintiff’s wife and others that the plaintiff was gay and having an affair 
with a man.208 The defendant allegedly yelled at the plaintiff that “I am a 
real and convinced fascist . . . I hate with all my passion gays, lesbians, 
                                                      
sexual orientation and to combat homophobia in our society.”); Ward, supra note 99, at 761 
(“[R]ecognizing a legally cognizable harm for the false imputation of homosexuality is 
effectively a judicial pronouncement that homophobes are respectable and that homophobia 
is worthy of the law’s respect.”). 

204 Bunker, supra note 27, at 605; see Ward, supra note 99, at 761 (“[F]inding that 
homosexuality is defamatory labels homosexuals as undesirable and validates homophobic 
viewpoints.”). 

205 Bunker, supra note 27, at 605. 
206 See id. at 608 (recognizing that rendering some imputations non-defamatory may 

result in an increase in defamatory behavior). 
207 585 F. Supp. 2d 520 (S.D.N.Y. 2008). 
208 Id. at 548. 
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Jews, and all these [f***ing] Americans [sic] attorneys.”209 Rendering the 
imputation non-defamatory would have given the defendant the 
impression that he could use false imputations of homosexuality with 
impunity. Additionally, once the deterrent effect of the law is removed, 
other individuals who view homosexuality negatively may be more 
inclined to originate or republish imputations of homosexuality and 
homosexual conduct as a means of harming others.  

Another problem with promoting an anti-discrimination policy is that 
if this change does not reflect the general public’s views, a jury could 
“secretly” continue to award damages for the claimed discriminatory 
imputation. For example, consider a plaintiff accused of an adulterous, 
homosexual affair, and assume that imputations of homosexual conduct 
are considered non-defamatory. The jury may still award damages to the 
plaintiff for the imputation of adultery. However, if the jury holds the 
discriminatory viewpoint, or if they respect that minority view and know 
the hearers belong to that minority, how can the court stop the jury from 
awarding the plaintiff higher damages because of the homosexual aspect 
of the imputation? Because of the lack of precision in determining general 
damages awards and because of the near impossibility of identifying 
which damages and what portions of them arose from the adultery aspect 
of the imputation as opposed to the homosexual aspect of the imputation, 
rendering an imputation of homosexuality non-defamatory in these 
circumstances is likely ineffectual. 

2. Judicial Value Judgments 

Determining whether a minority is respectable is inherently a 
normative inquiry,210 but whose norms are relevant? Some commentators 
believe that the relevant morals and norms are those belonging to the 
judge.211 As one commentator puts it, “[J]udges should make a normative 
judgment about the desirability of the beliefs of homophobic communities 
and deem them not worthy of the law’s respect.”212 Some judges appear to 
act in such a manner.213 Placing such an important value judgment in the 

                                                      
209 Id. at 528 (alteration in original). 
210 Lyrissa Barnett Lidsky, Defamation, Reputation, and the Myth of Community, 71 

WASH. L. REV. 1, 8 (1996). 
211 See Bunker, supra note 27, at 602 (arguing that judges should determine that 

“public policy should not permit the law to symbolically endorse discriminatory attitudes or 
conduct, even if such attitudes are common,” which implicitly promotes the idea that judges 
should apply their own normative judgments in determining the respectability of a 
minority’s opinions); Ward, supra note 99, at 763–64. 

212 Ward, supra note 99, at 764. 
213 See Albright v. Morton, 321 F. Supp. 2d 130, 136 (D. Mass. 2004) (“I could not find 

that such a statement is capable of a defamatory meaning. Looking at any ‘considerable and 
respectable class of the community’ in this day and age, I cannot conclude that identifying 
someone as a homosexual discredits him.” (quoting Smith v. Suburban Rest., Inc., 373 



2019] THE SEXUAL MISCONDUCT CATEGORY OF SLANDER PER SE 303 

 

hands of a judge is not only unwise but also seems to contradict the 
fundamental basis of defamation law. Since the defamatory nature of an 
imputation is generally dependent upon the morals and norms of the 
public,214 it is reasonable to judge the respectability of a substantial 
minority upon the morals and norms of the public as well, not a judge’s 
individual proclivities. 

Two determinations are implicit in the judgment of whether a 
minority is respectable: (1) the identity of the pertinent minority and (2) 
whose opinion of that minority matters. Most commentators who believe 
that imputations of homosexuality and homosexual conduct should be 
non-defamatory define the pertinent minority as homophobes.215 Black’s 
Law Dictionary defines homophobia as “fear or hatred of homosexuals.”216 
However, there is a significant class of religious individuals in the United 
States who sincerely hold a religious belief that homosexual conduct is 
immoral.217 Although only 28 percent of Americans believe that 
homosexuality should be discouraged,218 55 percent of Evangelical 
Protestants, 76 percent of Jehovah’s Witness, 57 percent of Mormons, and 
47 percent of Muslims believe that homosexuality should be 
discouraged.219 It is not a necessary conclusion that most or even many of 
these individuals hold a hatred or fear of homosexuals.220 However, many 
                                                      
N.E.2d 215, 217 (Mass. 1978)). The court elaborated further that, “I reject the offensive 
implication of plaintiffs’ argument that . . . portions of the community ‘feel [homosexuals] 
are less reputable than heterosexuals.’” Id. at 137; see also Lidsky, supra note 180, at 19 
(acknowledging that many judge’s base their judgment of respectability upon their own 
knowledge, experience, and presumptions of what the community norms are). 

214 Albright, 321 F. Supp. 2d at 136. 
215 See supra note 203 and accompanying text. 
216 Homophobia, BLACK’S LAW DICTIONARY (10th ed. 2014). 
217 See infra note 219 and accompanying text. 
218 Fingerhut, supra note 161. 
219 Views About Homosexuality, PEW RES. CTR., http://www.pewforum.org/religious-

landscape-study/views-about-homosexuality/ (last visited Jan. 15, 2019). The data within the 
poll was collected in 2014. Id. The statistics for Jehovah’s Witness and Muslims may not be 
entirely reflective of those groups due to a particularly small sample size, as compared to 
other religious groups, with only 245 and 237 respondents respectively. Id. It is important 
to note that in some states, groups holding negative opinions of homosexuals may be in the 
majority, particularly in southern states with higher densities of Evangelical Protestants. If 
such is the case, respectability of the group is irrelevant. 

220 In fact, many non-religious individuals would view and treat an individual labeled 
homosexual differently than a heterosexual person, without necessarily holding a negative 
view of the person for being a homosexual. Most significantly, individuals of the opposite sex 
would treat that person differently by refraining from pursuing a romantic relationship with 
that person. This principle would cut both ways, also applying to false imputations of 
heterosexuality. The definition of defamation is broader than statements which cause others 
to view the subject negatively, as discussed supra note 19. Whether loss of romantic 
prospects is sufficient to maintain a case for slander is questionable. For that reason, this 
Note primarily addresses strongly held religious views as applied to homosexual conduct 
which more clearly satisfies the definition of defamation, as opposed to imputations of 
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if not most religious individuals view and treat individuals involved in 
serious moral misconduct differently. While many Americans may not 
agree with these religious groups, it is not unreasonable to believe that 
the public at large respects their right to their convictions. The Supreme 
Court recently acknowledged the respectability of these groups in 
Obergefell v. Hodges,221 in which Justice Kennedy stated that “[m]any who 
deem same-sex marriage to be wrong reach that conclusion based on 
decent and honorable religious or philosophical premises.”222 

Who determines whether these religious groups are a respectable 
minority? As some commentators believe, the judge should make that 
determination upon his or her own convictions.223 This view seems 
contrary to the foundation of defamation law, which is concerned with the 
views of the community, regardless of the moral rightness of those 
views.224 Why, then, should a judge be able to determine the moral 
rightness of a substantial minority’s views if most of the population 
respects that minority and its right to hold those views? “[T]he court 
cannot be called upon to make a definitive pronouncement upon whether 
the views of different segments of the community are right or wrong, 
sound, or morally justifiable.”225 Because there are objective means of 
determining the majority’s opinion of the respectability of the pertinent 
minority groups like anti-discrimination statutes and opinion polling, 
judges ought to uphold the rule of law and not abandon objectivity by 
relying on their own norms in determining the rights of litigants. 

B. Statutory Guidance 

One potential solution for the confusion that is present in sexual 
slander per se law is for state legislatures to simplify the law by statute. 
First, statutory reform can resolve the Equal Protection issues arising 
from “unchastity of a woman” formulations of sexual slander. Second, by 
creating a non-exclusive list of behaviors that do or do not fall within 
sexual misconduct, a statute can also resolve conflict over whether an 
imputation is defamatory. Third, statutes addressing areas of the law 
other than defamation may also provide guidance on the defamatory 
nature of an imputation at issue. 

                                                      
general homosexual preference. Additionally, the comments in this footnote do not apply to 
imputations of homosexual or heterosexual conduct as those imputations do not necessitate 
that the person is exclusively homosexual or heterosexual as the individual could be 
bisexual.  

221 135 S. Ct. 2584 (2015). 
222 Id. at 2602 (emphasis added). 
223 See supra notes 211–213 and accompanying text.  
224 See supra notes 18–20 and accompanying text. 
225 KEETON ET AL., supra note 8, at 777. 
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Statutes and common law rules that maintain the “unchastity of a 
woman” formulation of slander per se are generally not tenable in the long 
term,226 but statutory reform can easily resolve the issue. A simple  
gender-neutral statute would relieve any Equal Protection issues with the 
sexual misconduct category of slander per se. For those states that already 
have gender-neutral statutes or common law rules,227 reform is not needed 
in this respect, but those states that still have unchastity of a woman 
statutes or common law rules228 ought to preempt constitutional 
challenges. Additionally, confronting the constitutional issue provides 
state lawmakers with the opportunity to consider whether to retain the 
sexual misconduct category or slander per se generally. 

Statutory reform can also serve an even more important role of 
clarifying which imputations are slanderous per se, simple slander, or 
non-defamatory. A statute may include a list of types of conduct belonging 
under each of these three classifications. For example, a statute could 
specify that imputations of adultery are slanderous per se, while 
imputations of homosexual conduct are only simple slander or not 
defamatory at all. Additionally, the statute may indicate that these lists 
are not exclusive, allowing courts flexibility in addressing new or 
infrequent situations not worthy of inclusion in the statute. Any conduct 
within the statute may be moved by the legislature, based on changes in 
public opinion, from one category to another. Enumeration of conduct 
within slander per se would simplify courts’ analyses of sexual slander 
cases and would further provide predictability to litigants by allowing 
them to know ahead of time whether to bring their claim in the absence of 
proof of special damages.  

Statutory reform can also come in the form of laws indirectly 
addressing the defamatory nature of imputations. For example,              
anti-discrimination statutes present a persuasive argument that the 
public at large does not consider respectable the unequal treatment of a 
particular class of individuals.229 In the case of homosexuality, statutes 

                                                      
226 See supra notes 193–199 and accompanying text. 
227 E.g., CAL. CIV. CODE § 46 (West, Westlaw current with all laws through ch. 1016 of 
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outlawing discrimination based on sexual preference present a very 
persuasive argument that minority groups that view homosexual conduct 
negatively are not respectable. However, if religious exceptions are 
included in these statutes or separate religious liberty statutes are passed 
allowing for unequal treatment based on religious conviction, the law 
would still appear to treat that minority as respectable. Statutes like these 
that provide only secondary guidance should not be determinative of the 
issue of defamatory nature, but they are at least helpful in providing 
judges with some objective guidance. 

Some statutes and policies should not be given much weight in 
determining the defamatory nature of an imputation, including the 
decriminalization of sexual conduct and federal anti-discrimination 
statutes. First, the act of decriminalizing a behavior does not necessarily 
mean society approves of that behavior. Although decriminalization does 
tend to normalize behavior over time, in societies like the United States 
that value individual liberty, behaviors that are detestable may be 
allowed anyway. For example, although many believe that adultery 
should be legal,230 only six percent of Americans think adultery is morally 
acceptable.231 In terms of slander law, decriminalization removes the 
conduct from the criminal category of slander per se, but the imputation 
may be just as defamatory as ever. Additionally, courts should be cautious 
not to give too much weight to federal statutes that target discriminatory 
behaviors. These forms of legislation reflect the majority view of the 
nation but not each individual state. Viewpoints that fall within a small 
minority nationally may be the majority view in specific states. 

C. Establishment of Guiding Principles 

Another reform that would simplify sexual slander per se law is the 
establishment of some principles that would guide judges in determining 
whether an imputation fits within the sexual misconduct category. These 
principles could be applied by courts through the common law of 
defamation or by legislatures in formulating defamation statutes. Some 
overarching principles concerning the context of the imputation could also 
avoid some of the difficulties that arise from the current conduct focused 
method of applying the category. For example, one sex act may implicate 
multiple forms of conduct at one time (e.g. homosexual adultery). 
Additionally, someone may be accused of belonging to a group identified 
with illegal sexual conduct yet not be accused of taking part in that 
conduct (e.g. pedophilia). Establishing some guiding principles of sexual 
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slander may be helpful by filling in these gaps in current sexual slander 
law.  

The first principle that should be established as slanderous per se is 
a breach of monogamy. It is unquestionable that an accusation that 
someone breached a monogamous relationship presents a significant risk 
of harm to the victim, including possible divorce, breaking-off of an 
engagement, and long-term trust issues. The benefit of this principle is 
displayed clearly in a factual situation like Gallo v. Alitalia.232 In that 
case, a man married to a woman was accused of homosexual conduct.233 
While a state may decide that imputations of homosexuality generally are 
not defamatory, someone in a heterosexual relationship would be harmed 
by an imputation of homosexual conduct or even homosexuality, 
generally. The harmful content of the accusation would not be 
homosexuality itself, but the logically necessary breach of monogamy 
and/or breach of trust within the marital relationship. More likely than 
not, the plaintiff’s heterosexual spouse was not aware of any same sex 
attraction experienced by the plaintiff. However, this principle can and 
should cut both ways. If a person within a homosexual relationship is 
falsely accused of heterosexual behavior or heterosexuality, the same 
implications of breach of marital monogamy and trust are present. The 
principle of breach of monogamy would account for factual contexts like 
imputations of preference that conduct-focused slander law would fail to 
remedy, while also bringing imputations of homosexual and heterosexual 
conduct within slander per se in a context almost everyone could agree is 
appropriate. 

A second guiding principle that should be acknowledged is that 
imputation of labels associated with illegal sexual conduct are slanderous 
per se. Many courts have refused recovery for harmful false imputations 
because the imputation labeled the victim as belonging to a class 
associated with illegal sexual conduct, as opposed to imputing the illegal 
conduct itself.234 This identification-conduct distinction, especially as it 
concerns illegal sexual conduct, strains the practical reality of slander. 
Consider slander law as applied to pedophiles. The public has serious 
negative opinions of pedophiles as a class. It is possible, however, to be a 
pedophile and never actually sexually molest children or take part in legal 
sexual misconduct.235 However, few people would treat a person who has 
molested a child and a person who desires sexual interaction with a child 
significantly differently. Both individuals would be reviled by the public. 
Some accusations identifying a person with illegal conduct will negatively 
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impact the person’s reputation even among individuals who are 
unconvinced of the truth of the matter, but who prefer not to take any 
risks. Would the typical parent trust their child with someone accused of 
being a pedophile, regardless of whether the accusation was of actual 
conduct or even whether it was true? Judges should not have to force a 
label associated with illegal sexual conduct within the criminal conduct 
category when applying this simple principle to the sexual misconduct 
category can do the same job. 

CONCLUSION 

Defamation is not an easy area of the law to understand or simplify.  
[T]here is a great deal of the law of defamation which makes no sense. 
It contains anomalies and absurdities for which no legal writer ever has 
had a kind word, and it is a curious compound of a strict liability 
imposed upon innocent defendants, as rigid and extreme as anything 
found in the law, with a blind and almost perverse refusal to 
compensate the plaintiff for real and very serious harm.236 

Despite the challenges and flaws of defamation law, attempting to reform 
it is a noble endeavor. The sexual misconduct category of slander per se is 
one area where reform is needed. The category has a long and important 
history, but due to the many changes in society and other areas of the law 
since the category’s origins, sexual slander looks far different than it once 
did. This is a good thing. The public’s views on sexuality will continue to 
change, and sexual slander law should change as well. The importance 
and intimacy of a person’s sexuality is too important to leave prey to 
harmful and hateful lies. 

Daniel L. Stephens* 
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	Blank Page



